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FORFEITURE ACHIEVES PROPER PURPOSES
BY APPROPRIATE MEANS
CAMERON H. HOLMES*

I. INTRODUCTION

Since the Industrial Revolution, industrialized nations have been
confronted with an escalating challenge to their governments' ability to
protect the health, safety, and welfare of their citizens. A broad variety
of social changes, including technological advances in transportation and
communication, population movements, and urbanization have vastly
increased the ability to match demand for illegal goods and services with
supply, giving rise to ongoing illegal enterprises on a scale not previously
known. The problem is economic, both in its causes and effects. Both
the pursuit of profit to the detriment of society and the economic damages
caused by that pursuit call for remedial financial approaches. Forfeiture
provides that remedial economic tool. It creates strategically useful
economic consequences for conduct that is considered to be detrimental to
the common health, safety and welfare, and it compensates the public for
the damage done or risked.
The idea that property should be forfeited by the owner under certain
circumstances has ancient roots. Biblical,' Greek, 2 and Roman3 law
recognized forms of property forfeiture. Forfeiture was one of the earliest
economic sanctions of Anglo-Saxon law, from which three types of
forfeiture developed: statutory forfeiture, forfeiture consequent to a
criminal conviction and attainder, and deodand. 4 Forfeitures of the
* Unit Chief, Financial Remedies Unit, Arizona Attorney General's Office.
1. See, e.g., Exodus 21:28 (King James) ("If an ox gore a man or woman, that they
die: then the ox shall be surely stoned, and his flesh shall not be eaten; but the owner of

the ox shal be quit.").
2. See, e.g., OLVER W. HOLMES, JR., THE CoMMoNLAW7 (Little, Brown& Co.
1923) (1881) (discussing the use of forfeiture in ancient Greece).
3. See, e.g., 7 Twelve Tables 1, translated in 1 ScoTT, THE CIVIL LAW 69 (1932)
("If a quadruped causes injury to anyone, let the owner tender him the estimated amount
of the damage; and if he is unwilling to accept it, the owner shall... surrender the

animal that caused the injury.").
4. See generally Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 68083 (1974) (tracing historical beginnings of forfeiture); see also United States v. Grande,
620 F.2d 1026, 1038 (4th Cir.), cert. denied, 449 U.S. 830 (1980) (describing the early
English forfeitures of "corruption of blood" and "forfeiture of estate").
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proceeds of an offense have equally deep roots.5 These forfeitures have
been recognized in equitable doctrines that will not enforce property rights

derived from an illegal transaction, 6 and that prevent a person acquiring
property by a crime from taking or passing good title. 7

The purposes served by forfeiture today are consistent with those

served by forfeiture as it evolved from early legal traditions. Forfeitures
of slave ships,' pirate ships 9 and evaders of import duties"° are the
predecessors of modem forfeitures to control illicit industries trading in
illegal goods and services. Forfeiture is also useful in the enforcement of
a broad range of controversial social policies. For example, forfeiture is

now used most frequently as a deterrent to trafficking in illegal drugs.1

It is also used to enforce laws concerning immigration," international

arms proliferation,

3

environmental

pollution,"4

obscenity,

5

bank

5. For example, after Judas betrayed Christ for 30 pieces of silver, and after Judas
took his own life, the silver was deemed to be unlawful to place in the treasury, because
it was "the price of blood," Matthew 27:6. The silver was instead used to buy a field
to bury strangers in, and the field was called "the field of blood." Matthew 27:3-8. The
silver was used in a manner that inspired the present-day concept of the revolving fund
that is often used to pay for investigations. See PREsIDENT's COVM'N ON MODEL STATE
DRUG LAws, COMMISSION FoRFFErruRE REFORM AcT § 20(b) (1993) [herinafter
CFRA].
6. United States v. Farrell, 606 F.2d 1341 (D.C. Cir. 1979) (holding that funds paid
to an undercover agent for drugs may not be recovered by court action because it is
against public policy to permit courts to be used by wrongdoer). This case created the
functional equivalent of a proceeds forfeiture remedy without the need for a statute in
cases in which illegal property is exchanged for money.
7. Otis v. Otis, 167 Mass. 245, 246 (1897) (Holmes, J.) ("A person to whose hands
a trust fund comes by conveyance from the original trustee is chargeable as a trustee in
his turn, if he takes it without consideration, whether he has notice of the trust or not.
This has been settled for three hundred years, since the time of uses."). This rule was
adopted in CFRA §§ 7(c), 15(n).
8. Act of Mar. 22, 1794, 1 Stat. 347 (authorizing the forfeiture of ships that were
used to deliver slaves).
9. E.g., United States v. Cargo of the Brig Malek Adhel, 43 U.S. 210 (1844)
(upholding forfeiture of vessel engaged in acts of piracy despite innocence of owner).
10. E.g., Boyd v. United States, 116 U.S. 616, 623 (1886) (restating legality of
seizing imported goods for breach of revenue laws). Act of July 31, 1789 §§ 12, 36, 1
Stat. 39, 47.
11. 21 U.S.C. § 881(a) (1988 & Supp. V 1993) (authorizing forfeiture for violations
of drug laws).
12. E.g., 8 U.S.C. § 1324(b) (1988 & Supp. V 1993) (authorizing forfeiture for
violations of immigration laws).
13. E.g., 50 U.S.C. App. § 2410(g) (1988) (authorizing forfeiture for violations of
the National Security Controls Act).
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fraud, 16 and weapons. 17 Accordingly, forfeiture has been an effective
part of the law in this country, and today, more than 140 federal and state
statutes authorize forfeitures. 18
The question presented to this symposium is whether forfeiture is
justified. Specifically, the issues are whether forfeiture has proper
purposes and whether the use of forfeiture is a proper means of achieving
those purposes. Forfeiture has worthy purposes and effectively achieves
them within the limits of proper policy. The discussion analyzes the
strategic effectiveness of forfeiture, examines the Commission Forfeiture
Reform Act (CFRA) and the current constitutional limits on forfeiture.
The discussion concludes with a consideration of the value judgments
involved in forfeiture. Forfeiture is an effective, constitutional, and
appropriate cause of action that is evolving to meet ever-greater needs for
its use.
II. FORFErruRE Is EFFEcTIvE IN SUPPRESSING
ONGOING ILLEGAL NETWORKs

Ongoing illegal networks are engaged in criminal activity for profit on
a continuous basis. However, these networks do more than absorb
illegally obtained money. They are "shadow governments" that operate
on fear by actively promoting violence and crime, sustained by the
"shadow economy" they produce. Economic power assists in and is
essential to the operation of an illegal network. Consequently, a
fundamental goal of law enforcement is to eliminate these ongoing
criminal networks, and forfeiture provides an effective strategy to achieve
this goal.
Forfeiture strategies are aimed at eliminating the essential components
of an ongoing criminal network. The structure of a criminal network is
comprised of relationships formed by its participants in their dealings to
maintain the network. As the dealings become more routine, the
relationships become essential to the network. But, the relationships also
become vulnerable to effective law enforcement strategies. By attacking
14. E.g., 33 U.S.C. § 1415(b)(2) (1988 & Supp. V 1993) (authorizing forfeiture for
violations of ocean dumping laws).
15. E.g., 18 U.S.C. § 1467(a) (1988 & Supp. V 1993) (authorizing forfeiture for
violations of obscenity laws).
16. E.g., 18 U.S.C. §§ 981 (1988 & Supp. V 1993), 982 (Supp. V 1993)
(authorizing forfeiture for violations of banking laws).
17. E.g., 18 U.S.C.
weapons laws).

§ 924(d) (1988) (authorizing forfeiture for violations of

18. See, e.g., STEVEN L. KESSLER, CvmL AND CRn~NAL FORFETuRE: FEDERAL
AND STATE PRACrICE § 2.01, at 2-1 (1993 & Supp. 1994).
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the essential and vulnerable components of an ongoing criminal network,
forfeiture effectively undermines the network's ability to maintain its
illegal activity.
A. Ongoing Criminal Activity and the Relationships Formed
Ongoing criminal activity is characterized by an absence of formal
corporate- or military-style organization. It is primarily a network
structure containing participants of greater and lesser dominance in
definable component roles. For example, cocaine trafficking requires
production, processing, transportation, distribution, and money laundering
as well as sales. The cocaine industry also generates support service businesses, as participants work closely with people carrying on criminal
activities, such as fencing and fraud, to generate money to purchase the
cocaine. Moreover, other participants are providers of the real and
personal property and services needed to continue operations, such as
lawyers, specialized money launderers, and financial advisers.
B. Business Vulnerabilities
Financial transactions are the engine that drives the violent, social,
and economic effects of ongoing criminal networks. The participants must
obtain personal profits and control the property and services needed to
continue the activity. These general principles are illustrated in the
example of a cocaine distribution enterprise. A given participant, a
wholesaler for instance, requires dependable sources of good product,
trustworthy transportation to and from his possession, and a network of
distributors. If he undertakes transportation himself, he may elect to
control physical assets such as load cars, planes, or recreational vehicles.
He must also control safe locations for storing, cutting, and distributing
the cocaine, and a secure method of communication, such as a beeper
set-up. His greatest personal necessity, of course, is a secure method of
converting cash received from distributors into usable personal gain,
through a laundering process. If profit ("blood money") cannot be safely
enjoyed, the risks and effort involved in obtaining it are better invested in
other endeavors. His most critical organizational need is to develop a
secure method of paying for the goods and services he must have to
continue operations. Money and property are also the things that a
criminal enterprise cannot function without. They are the measure of the
power of the industry-its "life blood"-and therefore the most direct
target of law enforcement.
The handling of the money and other property is the financial component of the ongoing criminal network. It is both essential and vulnerable.
Financial manipulation to facilitate ongoing criminal activity is controlled
by financial facilitators, who usually are professional people and are a
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relatively scarce resource. Unlike the lower-level operatives, for example,
whose positions are so easily and rapidly filled that their removal is not
even noticed, the facilitator is harder to replace. However, financial
facilitators are responsive to deterrence19 and often can be deterred by
the less drastic persuasive and financial measures.
For example,
educational initiatives designed to pierce willful blindness by laying out the
methods employed and the social harms that result from facilitating these
methods may be effective, and often are enough to change their conduct.
The great majority of businesspersons whose conduct facilitates ongoing
criminal activity are unaware of the full consequences of their conduct.
Real estate brokers and suppliers of vehicles, communication services and
financial services, for example, are key to drug importation cartels, but
they often are unaware of their connection to the criminal conduct or do
not understand the crucial nature of the service they provide. They
therefore see neither the extent of the harm nor the importance of their
opportunity to contribute to the social rejection of the underlying criminal
conduct. Education by itself, however, does not offset the profit motive
of involvement. Forfeiture does. Forfeiture in this context also has
obvious advantages as a general deterrent. An accountant, banker, or
attorney is motivated by profit, has many apparent alternatives, and is
very responsive to sanctions.
Financial facilitators are a rich source of investigative leads and are

valuable witnesses.

They have specific knowledge of the most critical

information about the network: how its money is spent. Their knowledge

will lead to the key physical assets of the enterprise and to the most
dominant participants. It will also lead to the same information about
other related enterprises within the same criminal industry.
One
individual may have dealt with many separate criminal enterprises. The
19. For example, willful failure by car dealerships to file IRS Form 8300 reports
on cash sales in excess of $10,000 may be regarded as innocent avoidance of paperwork
until the requirements and their underlying utility are made clear to car dealers. Real
estate professionals, bankers, financial advisors and other similarly situated potential
facilitators often respond to appeals by their own professional associations or by community leaders.
Professional groups may be relied on to spread knowledge of enforcement action
taken against one of their members, multiplying the deterrent impact of isolated
enforcement. Bankers who do not know of Republic Nat'l Bank of Miami v. United
States, 113 S. Ct. 554 (1992) (capping a lengthy legal battle over the innocent-owner
defense of a bank that claimed a lien on property bought with narcotics proceeds) are
almost as scarceas criminal lawyers who do not know of United States v. Monsanto, 491
U.S. 600 (1989) (holding that there is no exemption for attorneys' fees from assets
frozen based on probable cause) or Caplin & Drysdale v. United States, 491 U.S. 617
(1989) (holding that judges have no discretion to allow frozen funds to be used to pay
attorneys' fees).
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records of facilitators such as suppliers of necessary property and money
launderers must interface with those of legitimate business.
They
therefore tend to have detailed records of many of their activities,
providing solid information about the inner workings of the criminal
enterprise. In addition, those facilitators who do become witnesses for the
state are likely to be valuable and effective. On the witness stand, they
tend to present a distinct contrast to the usual low-level operative
defendant or co-conspirator. They are likely to be educated, articulate and
prepared. They generally have unblemished criminal records, stable
personal lives and other indicia of credibility. Their testimony is also
likely to be corroborated by plentiful records and documents of their daily
activities, such as financial records, phone bills, and calendars.
C. Forfeiture as a Strategy of Control
The above illustrates an organizational aspect of ongoing criminal
networks with important strategic implications: The network is the sum of
its components. The delivery of illegal products or services to consumers
requires a number of acts in furtherance of the overall objective. In our
cocaine example, the drug must be produced, processed, transported, and
distributed, and the profits must be laundered into network expenses and
personal uses. Each of these roles is a component of the industry as a
whole. If a particular component is necessary to the ultimate delivery of
a particular illegal product or service, its elimination stops the flow of that
product or service through the network, even if other components are still
capable of functioning well.' The forfeiture of property used to further
ongoing activity has a far greater disruptive effect than the value of the
property itself would indicate. This is because the property must be
controlled clandestinely or indirectly, so its effective control requires the
investment of a great deal of work and time that is unnecessary to control
a legitimate item of the same type. A stash house requires substantial
effort to set up, but its loss requires even more effort to replace it.
Moreover, observers of criminal networks recognize that the core
participants in rackets rely heavily on the help of less directly involved
facilitators, those who knowingly assist criminal conduct but do not
themselves share the goals or the direct benefits of the conspiracy or
criminal enterprise. Over the past twenty years, law enforcement has
realized the critical importance of deterring racket facilitators.
Investigators and prosecutors have developed some familiarity with civil
and administrative remedies, partly because these non-criminal remedies
20. The practice of attacking vulnerable components of the drug industry has been
around since the beginning of drug enforcement itself. Interdiction, which attacks the
transportation component, is an example of this practice.
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can be applied to such facilitation.

The strategy is to drive up the

financial risk of facilitation to offset the financial advantages of cozy

involvement with ongoing criminal activity. Weighing the risk of loss
against the possibility of extra gain, the facilitators will be driven away

from the racket, leaving the core participants unassisted and unable to
conduct rackets that are efficient and secure from investigation.

The

traditional role of civil remedies is to create a risk of loss based on
conduct that causes damage to others.
Forfeiture is an effective strategy to control ongoing criminal
networks. Because criminal networks are based upon relationships that
are essential to the network's activities, forfeiture effectively undermines
these relationships. Forfeiture deters financial facilitators from hiding the
financial assets of the network. In addition, the forfeiture of network
assets is unpredictable and highly disruptive to the activities of the
network. Accordingly, forfeiture is an effective means to control ongoing
illegal conduct.

Ill. THE CFRA AND = CONSTTruTIoNAL LIMITs OF FORFErrURE
A. Purposes and Scope of the CFRA
Because forfeiture is an effective tool of law enforcement,
governments are increasingly authorizing the use of forfeiture to control
ongoing criminal networks. The best example of forfeiture legislation is
described in the Commission Forfeiture Reform Act (CFRA), recently
released as part of the work of the President's Commission on Model State

Drug Laws,21 which is the most likely source of new forfeiture

21. The President's Commission on Model State Drug Laws released its
recommendations to U.S. Attorney General Janet Reno on behalf of President Clinton
in December 1993. The bipartisan, 23-member commission was comprised of a diverse
group of people who shared a broad range of backgrounds and experience. The
Commission was divided into five task forces which labored for more than a year on 44
model acts covering various subjects, including economic remedies, community
mobilization and coordinated state drug planning mechanisms, criminal code
enforcement, alcohol and other drug treatment, and drug-free families, schools and
workplaces.
The Economic Remedies Task Force, chaired by state Senator Kay Cobb of
Mississippi, produced a multi-faceted collection of economic remedies. The package is
expected to gain wide acceptance in state legislatures because of its balanced approach
to the economics of the drug trade, and because it is the product of hearings in which the
views of all applicable political affiliations were considered.
The Economic Remedies portion of the President's Commission work consists of
five model statutes, each designed to be enacted either as a package, or as an addition
to the enacting state's laws. In addition to the texts, each component model statute
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legislation for the rest of this decade. It is comprehensive in its coverage,

intended for use in controlling all crime for profit, including but not
limited to the sale of illegal drugs.'

It is modelled on statutes now in

use in a half-dozen states,' so it has the benefit of broad and extended
experience. It carries forward the mainstream forfeiture concepts found

in federal law and the law of many states, while providing the procedural
protections of general civil litigation.
The purposes of the CFRA are consistent with the long history of
forfeiture and are announced in the statute itself.' In addition, the
CFRA's conceptual vocabulary is familiar to forfeiture practitioners.
Forfeiture statutes describe conduct that triggers forfeiture, called

"conduct giving rise to forfeiture,"' and establish some connection,
sometimes called a "nexus," between the property and the conduct that,
if present, makes the property "subject to forfeiture."' The connection
under the CFRA may be one of five different types.

First, real and

personal property is subject to forfeiture when it is furnished in exchange
for, or facilitates the triggering conduct.
Commonly called
"facilitation" forfeiture, this is the traditional form of forfeiture that
evolved from a merger of the deodand tradition and early statutory
includes a policy statement, highlights, and a section-by-section summary. Appendices
follow with information useful to legislators considering enactment of that component,
such as maps showing states with similar laws in effect and citations to similar existing
laws. The components include the CFRA, the Model Money Laundering Act, the Model
Financial Transaction Report Act, the Model Money Transmitter Licensing and
Regulation Act, and the Model Ongoing Criminal Conduct Act.
22. See CFRA §§ 2, 3, 6.
23. See, e.g., ARIZ. REV. STAT. ANN. §§ 13-4301 to 13-4315 (1986).
24. CFRA § 3. The section states:
The purposes of this [Act] are:
(a) to defend legitimate commerce from criminal conduct;
(b) to provide economic disincentives for criminal activity;
(c) to remedy the economic effects of criminal activity; and
(d) to lessen the economic and political power of criminal networks in this
state by providing to the people and to the victims of criminal activity new
remedial, preventative measures through civil remedies. These remedies
reduce the economic incentive to engage in criminal conduct, and reallocate
property used in or produced through conduct giving rise to forfeiture to the
public for law enforcement purposes, including the investigation and
prosecution of criminal activity as well as drug treatment, education and
prevention.
Id.
25. Id.§6.
26. Id. § 7.
27. Id. § 7(b)(1).
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forfeitures." Second, property that is acquired through or caused by the
conduct is subject to forfeiture." This is the separate and more recently
legislated forfeiture of "proceeds."' Third, the CFRA authorizes the
government to seize property that a person has acquired through the
control or conduct of an illegal enterprise."
These "enterprise"
forfeitures are more recent statutory forfeitures limited to racketeering
cases and triggered only by violation of the enterprise statute. Fourth,
property that is contraband itself is subject to forfeiiure.33 For example,
drugs involved in violations of drug laws are subject to summary
forfeiture. 4 However, under the CFRA, property is subject to forfeiture
in cases involving simple possession of illegal drugs for personal use only
under strict limitations, sharply limiting the effect of forfeiture on people
other than the offender, such as lenders, family members and parents. 5
Lastly, weapons used to facilitate the conduct are also subject to
forfeiture.
The CFRA also incorporates many of the procedural protections found
in civil and criminal litigation. Under the CFRA, the government has the
initial burden of proof by a preponderance of the evidence that the
property is subject to forfeiture in in rem and in in personam actions. 7
The government must prove that the conduct alleged to give rise to
forfeiture occurred and that it had one of the required relationships to the
property.38 It may not rely on otherwise inadmissible hearsay evidence,
28. See generally Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663,682
(1974) (tracing the historical beginnings of forfeiture). See, e.g., 21 U.S.C. § 881(a)(4),
(7) (1988).
29. CFRA § 7(e).
30. See id. § 4(f) (defining "proceeds" as "property acquired directly or indirectly
from, produced through, realized through, or caused by an act or omission and includes
any property of any kind without reduction for expenses incurred for acquisition,
maintenance, production, or any other purpose"); see also 21 U.S.C. § 881(a)(6) (1988).
31. CFRA § 7(e).
32. See Organized Crime Control Act of 1970, Pub. L. No. 91-452, 84 Stat. 922
(codified at 18 U.S.C. §§ 1962, 1963 (1988 & Supp. V 1993) (Racketeer Influenced and
Corrupt Organizations Act)). This idea is incorporated in CFRA section 7(e).
33. See CFRA § 7(a); see also 21 U.S.C. § 881(a)(1) (1988).
34. CFRA § 24 (providing for summary forfeiture of controlled substances that are
either contraband or without a known owner).
35. See id. § 7(b)(2).
36. Id. § 7(d); see also 21 U.S.C. § 881(a)(11) (Supp. V 1993).
37. See CFRA § 16(g) & cmt.
38. Id.
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such as informant information, to prove its case. 9 The claimant has the
burden of proof only on his standing' and on the affirmative defense of
"exemption from forfeiture,"" just as the burden of proof generally is on
the party asserting an affirmative defense in a civil42 or criminal case.'
In addition, the CFRA includes procedural protections ranging from
strict filing deadlines to special hearings to prevent overreaching. For
instance, if the state fails to file judicial proceedings within short time
limits, the property will be released to the owner or interest holder
pending further proceedings." Any owner or interest holder has the
right to an immediate post-seizure adversarial judicial probable cause
hearing with five days notice to the state.' Such hearings are made
available when the property that is subject to forfeiture is needed to pay
criminal defense attorney fees,' and a cost bond is not required to
challenge the seizing agency's probable cause for forfeiture of property.47
Although a cost bond is required with the answer, it may be waived if the
claimant cannot afford it."
CFRA provisions also expedite and assist property management,
reducing cost and delay to legitimate interest holders. For example,
39. See id. § 15G).
40. See id. § 14(a).
41. See id. § 15(i).
42. The burden of proof with respect to defenses is placed on the claimant in
conformance with the normal rule that "the burden of proving a fact is put on the party
who presumably has peculiar means of knowledge enabling him to prove its falsity if it
is false." 9 J. WIGmORE, EVIDENCE § 2486, at 290 (Chadboum rev. 1981). See, e.g.,
G.E.J. Corp. v. Uranium Aire, Inc., 311 F.2d 749, 751 (9th Cir. 1962) (placing the
burden of proof on a mining company because it was in better position to establish that
the value of ore made mining economically unfeasible); see also Selma, Rome & Dalton
R.R. Co. v. United States, 139 U.S. 560, 567-68 (1891) (stating the general rule that the
burden of proof of particular facts lies on the party in the better position of determining

the facts).
43. See WAYNE R. LAFAVE & AuSTIN W. SCOTT, JR., CRIMINAL LAW § 1.8, at
52-54 (2d ed. 1986) (discussing the burdens of proof for affirmative defenses); see, e.g.,
Patterson v. New York, 432 U.S. 197 (1977) (holding that the affirmative defense of
extreme emotional disturbance may be placed on the defendant without violating the Due
Process Clause of the Fourteenth Amendment).

44. See CFRA § 11(a)(1).
45. See id. § 15(c).
46. Id. § 15(f).
47. See id. § 15(c) & cmt.

48. Id. § 16(e).
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special procedural rights are created for "regulated interest holders, " 49
including banks and other lenders, speeding the release or active
management (sale, lease, or rent) of seized property.-5 Legitimate
commercial interest holders are protected from being held captive by
owner/criminal
defendants in litigation because unsuccessful
claimant/defendants are required to pay the costs related to disproving the
claim of the commercial interest holder.51
Just as legitimate interest holders are protected, owners have a right
to obtain the release of their property pending further proceedings by
posting a surety bond or cash.5' Moreover, the CFRA specifically
allows prosecutors to release property to owners and interest
holders-even over police agencies' objections-when justice would be

served.53

B. The CFRA Is Constitutional
The Supreme Court has ruled on dozens of forfeiture cases and
addressed the key issues many times.'
These cases underscore the
49. Id. § 4(h) (defining the term as "an interest holder that is a business authorized
to do business in this state and is under the jurisdiction of the [reference to appropriate
state and federal regulatory agencies relating to banking, securities, insurance, and real
estate]").
50. id. § 19(e), (t).
51. Id. § 19(i).
52. See id. § 10(e).
53. See id. § 10(b).
54. See generallyUnited States v. Assortment of 89 Firearms, 465 U.S. 354 (1984)
(holding that neither double jeopardy nor collateral estoppel prevents in rein forfeiture
after criminal acquittal); Russello v. United States, 464 U.S. 16 (1983) (holding that
RICO forfeiture provisions extend to all forms of real and personal property acquired in
violation of statute); Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974)
(holding that owner's innocence is no defense to forfeiture); United States v. Stowell,
133 U.S. 1 (1890) (holding that forfeiture takes place immediately upon the commission
of the offense); Origet v. United States, 125 U.S. 240 (1888) (holding that a statute
providing for forfeiture of misdeclared cargo upon owner's conviction may also be
enforced in separate civil in rem proceeding); Tyler v. Defriees, 78 U.S. (11 Wall.) 331
(1870) (Civil War confiscation statutes upheld); Miller v. United States, 78 U.S. (11
Wall.) 268 (1870) (holding that the Fifth and Sixth amendments are not violated by the
Civil War Forfeiture Act); The Prize Cases, 67 U.S. (2 Black) 635 (1863); United
States v. Cargo of the Brig Malek Adhel, 43 U.S. (2 How.) 210 (1844) (holding that the
ship owner's innocence is no defense in the forfeiture of a ship involved in acts of
piracy); The Palmyra, 25 U.S. (12 Wheat.) 1 (1827) (holding that a prior criminal
conviction of claimant is not necessary for forfeiture); United States v. LaVengeance, 3
U.S. (3 Dall.) 297 (1796) (holding that a jury is not required in in rem forfeiture
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constitutionality of the forfeiture remedy. However, the Supreme Court
has also suggested that financial forfeiture remedies may be viewed as
criminal for some purposes and may be limited by the Eighth Amendment.
Yet, CFRA forfeitures remain consistent with the early purposes of

forfeitures and anticipate or accommodate the constitutional issues that
have affected forfeiture proceedings.
In Austin v. United States,55 the Supreme Court held that a particular
federal forfeiture statute-' could only be explained as punishment, was
therefore a "fine," and necessitated review to determine whether the
forfeiture was an excessive fine under the Eighth Amendment." Under

Austin, nominally civil governmental remedies are sorted in a two-step
process. First, the forfeiture sanction may be civil or criminal. This
determination is made under the two-part test established in United States

v. Ward.58 In Ward, the Court held that whether a nominally civil
government action is civil or criminal is "a matter of statutory
construction"' warrants inquiry into (1) whether the legislature intended

to create a civil remedy, and (2) using the seven factors of Kennedy v.
actions); The Amy Warwick, 1 F. Cas. 808 (D. Mass. 1862) (holding ship lawfully
seized as a prize of war from "enemy" businessmen).
55. 113 S. Ct. 2801 (1993) (holding that the Eighth Amendment's Excessive Fines
Clause applies to government's attempt to seize defendant's automotive body shop and
mobile home under 21 U.S.C. § 881(a)(4), (7)).
56. 21 U.S.C. § 881(a)(4), (7) (1988). The statute provides in part:
(a) The following shall be subject to forfeiture to the United States...
(4) All conveyances, including aircraft, vehicles, or vessels, which are
used, or are intended for use, to transport, or in any manner to facilitate
the transportation, sale, receipt, possession, or concealment of property
[including controlled substances and raw materials, products, and
equipment involved in violating the statute]...
(7) All real property, including any right, title, and interest (including any
leasehold interest) in the whole of any lot or tract of land and any
appurtenances or improvements, which is used, or intended to be used,
in any manner or part, to commit, or to facilitate the commission of, a
violation of this subchapter punishable by more than one year's
imprisonment ....
Id.
57. U.S. CONST. amend. VIII ("Excessive bail shall not be required, nor excessive
fines imposed ....
).
58. 448 U.S. 242 (1980) (finding that penalty assessed against defendant for
allowing oil to escape into a tributary of the Arkansas River was civil in nature, and
therefore did not invoke Fifth Amendment protections).
59. Id. at 248.
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Mendoza-Marfinez, ° whether a remedy intended by the legislature to be
civil is so punitive in purpose or effect as to compel a judicial designation
as criminal. 6'

If the action is "criminal" under this test, constitutional protections
that are applicable to criminal proceedings must be provided.

If the

legislature intended a civil remedy and if the remedy is not
overwhelmingly punitive in purpose or effect, the remedy is "civil."

If

a remedy is "civil," the next question is whether it is "remedial." At this
separate stage of the analysis, the Court leaves the Ward test,62 and

considers whether the sanction "can only be explained as serving in part
to punish."'

The federal statutes under consideration in Austin, 21

U.S.C. § 881(a)(4) and (a)(7), were held to constitute punishment for two
reasons. First, because Congress intended them to be penal and, second,

because of the "clear focus of [these sections] on the culpability of the
owner.64
Under Austin, whether the Eighth Amendment applies to an action
under a particular forfeiture statute depends upon whether the action is for
"remedial" or "punishment" purposes.' Austin makes clear that, while
forfeitures under these statutes are punishment, many forfeitures fall into
the "remedial" category, including forfeitures of dangerous or illegal
items,' and forfeitures that are designed to make the government
whole. 67
60. 372 U.S. 144 (1963) (holding unconstitutional statutes that deprived defendants
of their citizenship through administrative hearings because the hearings did not satisfy
procedural due process requirements). The considerations set forth by the Court in
Mendoza-Martinez include: (1) whether the sanction involves an affirmative restraint; (2)
whether it has historically been regarded as a punishment; (3) whether it is invoked only
upon a finding of scienter; (4) whether its operation will promote the traditional aims of
punishment-retribution and deterrence; (5) whether the behavior to which it applies is
already a crime; (6) whether the sanction has an alternative purpose; and (7) whether it
appears excessive in relation to the alternative purpose. Id. at 168-69.
61. Ward, 448 U.S. at 249-51.
62. Austin v. United States, 113 S. Ct. 2801, 2806 n.6 (1993).
63. Id. at 2806.
64. Id. at 2812.
65. Id. at 2806.
66. See, e.g., United States v. Assortment of 89 Firearms, 465 U.S. 354 (1984)
(holding that gun owner's acquittal of criminal charges for dealing in firearms without
a license did not preclude an in rem forfeiture of the weapons).
67. See, e.g., United States v. One Lot Emerald Cut Stones, 409 U.S. 232 (1972)
(per curiam) (finding that neither double jeopardy nor collateral estoppel prevented
forfeiture of emerald cut stones and a ring that the defendant brought into the United
States without declaring them to a U.S. Customs Service agent).
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1. CFRA Forfeitures Are Remedial
According to the analysis in Austin, forfeiture under the CFRA is civil
and purely remedial, and therefore Eighth Amendment excessiveness
analysis does not apply. The CFRA's forfeiture provisions are explicitly
remedial, as expressed by the President's Commission on Model State
Drug Laws.' In addition, the CFRA's remedy is not so punitive as to
be designated as criminal under the Mendoza-Martinez factors.'
Therefore, because the CFRA forfeiture of property acquired through or
used to facilitate conduct giving rise to forfeiture is not a fine for Eighth
Amendment purposes, Austin does not apply.
a. Is the CFRA Forfeiture Remedy Civil or Criminal?
The legislative intent of the CFRA is classified as remedial under the
first prong of Austin. The President's Commission on Model State Drug
Laws made clear its intention that the CFRA's facilitation forfeiture
provisions be applied remedially.7
Thus, the legislative history and
specific congressional intent of the forfeiture statute, 71 examined in
Austin, which showed a legislative intent to punish,' differs from the
legislative intent of the CFRA.
The Commission has structured the civil actions under CFRA sections
6, 7 and 8 as a civil compensatory remedy. This is particularly evident
in the aspect most central to the issue of punishment, the determination of
the amount of the judgment, which is fundamentally different in a CFRA
forfeiture than in a criminal prosecution. CFRA civil forfeiture operates
completely on an economic analysis. If property is "subject to
forfeiture " ' and none of the commercial necessity exemptions are
shown, the statute provides the court no alternative but to declare
forfeiture.74 Like a court awarding judgment in a contract or tort action,
the court does not examine the life, personality or propensity for
anti-social behavior of any claimant or defendant, and metes out no
punishment. Punishment of any person simply has no place in the
application of these remedial forfeitures. As the Supreme Court said in
discussing the purpose of confiscation of property during the Civil War,
68. CFRA §§ 3, 26.
69. 372 U.S. 144, 168-69 (1963); see supra note 60.

70. CFRA §§ 3, 26.
71. 21 U.S.C. § 881(a)(4), (7) (1988).
72. See Austin, 113 S. Ct. at 2810.
73. CFRA § 7.
74. See id. §§ 16(a), (h), 17(e).
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[the seizure] has no reference whatever to the personal guilt of
the owner of [the] confiscated property and the act of confiscation
is not a proceeding against him ....
It is immaterial to it
whether the owner be an alien or a friend, or even a citizen or
subject of the power that attempts to appropriate the property. In
either case the property may be liable to confiscation under the
rules of war. It is certainly enough to warrant the exercise of this
belligerent right that the owner be a resident of the enemy's
country, no matter what his nationality. The whole doctrine of
confiscation is built upon the foundation that it is an instrument
of coercion, which by depriving an enemy of property within
reach of his power, whether within his territory or without it,
impairs his ability to resist the confiscating government, while at
the same time it furnishes to that government means for carrying
on the war. Hence any property which the enemy can use, either
by actual appropriation or by the exercise of control over its
owner, or which the adherents of the enemy have the power of
devoting to the enemy's use, is a proper subject of
confiscation.7'
Under the first prong of Austin, the Mendoza-Martinez factors of the
Ward test do not indicate that remedies under the CFRA are so punitive
in purpose or effect to be labeled criminal. In fact, the Mendoza-Martinez
factors,76 far from clearly overruling the explicit civil legislative intent
of the CFRA's forfeiture provisions, overwhelmingly support a finding of
remedial effect.
The first Mendoza-Martinez factor, whether the sanction involves an
affirmative restraint, is the most important, because the preservation of
freedom from unjustified personal restraint is the touchstone of
constitutional rights in criminal cases.
Under Mendoza-Martinez,
sanctions involving an affirmative restraint of the defendant are viewed as
criminal.' However, forfeitures and disgorgement of illegally acquired
property under the CFRA involve no restraint of the person and a
defendant never is in danger of imprisonment.
75. Miller v. United States, 78 U.S. (11 Wall.) 268, 305-06 (1870).
76. Mendoza-Martinez, 372 U.S. at 168-69; see supra note 60.
77. The Double Jeopardy Clause, for example, speaks of being "put in jeopardy of
life or limb." U.S. CONST. amend. V; see also United States v. Regan, 232 U.S. 37
(1914) (stating that because criminal cases involve the deprivation of life and liberty,
proof beyond a reasonable doubt is required; however, this heightened standard is not
required in forfeiture cases).
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Under the second factor, sanctions that historically have been regarded

as a punishment suggest the sanction is criminal.7' The disgorgement of
illicit gains, however, has deep non-penal roots in equity jurisprudence.

In fact, it is the most fundamental of all equitable remedies, as elemental
as the earliest parental guidance to "give back what is not yours," a
universally accepted human value that is instinctively recognized as basic

fairness and not related to any punishment that may also be assessed.
Disgorgement deprives the recipient of illicit gains, serving economic and
social policies independent of the claims of individual victims.79 Actions
for disgorgement of improper profits are equitable in nature.ro In such

cases, "the court is not awarding damages to which plaintiff is legally
entitled but is exercising the chancellor's discretion to prevent unjust

enrichment.""

Cases in equity are far from punitive in nature. This is

clearly illustrated by the fact that in such cases no jury trial is required,'
and that the government is not bound by a statute of limitations.'
Proceeds forfeitures follow the same principles. Forfeiture remains vital
when ownership of property cannot be determined' or if an owner flees
78. Mendoza-Martinez, 372 U.S. at 168 n.23.
79. See, e.g., SEC v. Rind, 991 F.2d 1486, 1491 (9th Cir.), cert. denied, 114 S.
Ct. 439 (1993) ("Although the Commission at times may use the disgorged proceeds to
compensate injured victims, this does not detract from the public nature of Commission
enforcement actions .... ."); SEC v. Manor Nursing Ctr., Inc., 458 F.2d 1082, 1104
(2d Cir. 1972) (discussing the deterrent effects of disgorgement); SEC v. Penn Central
Co., 425 F. Supp. 593, 599 (E.D. Pa. 1976) ("When defendants are shown to have
violated the federal securities laws, disgorgement may be ordered to effectuate the
enforcement of the laws by assuring that violations are not profitable.").
80. See, e.g., SEC v. Clark, 915 F.2d 439,453 (9th Cir. 1990); Penn Central,425
F. Supp at 599 ("Disgorgement depends on the proper invocation of equity
jurisdiction.").
81. SEC v. Commonwealth Chem. Sec., Inc., 574 F.2d 90, 95 (2d Cir. 1978).
82. See id. at 94-97.
83. See, e.g., SEC v. Rind, 991 F.2d at 1492.
84. See, e.g., United States v. $5,644,540, 799 F.2d 1357 (9th Cir. 1986)
(upholding a 21 U.S.C. § 881(a)(6) forfeiture of apparent proceeds of drug dealing left
abandoned in trunk of rental car by unknown couriers).
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to avoid prosecution.

Moreover,

the social utility of proceeds

forfeiture is completely independent of punishing anyone.'

Traditional forfeiture of property used to facilitate a crime has not
historically been regarded as criminal punishment.'

It is also true that

under some statutes a criminal conviction is statutorily required. In these
cases, the forfeiture is termed "quasi-criminal." s These forfeitures
would be regarded as "criminal" under the Ward test, and subject to the
constitutional rights applicable to criminal cases, including the Double

Jeopardy Clause of the Fifth Amendment. They would also be regarded
as punishment for the purposes of the Excessive Fines Clause under
However, the Supreme Court has traced the history of
Austin.'
traditional civil facilitation forfeiture,' and reviewed it.91 Numerous

other Supreme Court cases affirm the remedial, civil nature of forfeiture
actions. For example, the Supreme Court has held that there is no right
to a trial by jury or to confront adverse witnesses in a forfeiture
proceeding and that forfeiture is not a criminal case for Fifth
85. See, e.g., United States v. $129,374, 769 F.2d 583 (9th Cir. 1985), cert.
denied, 474 U.S. 1086 (1986); see also Conforte v. Commissioner, 692 F.2d 587, 58990 (9th Cir. 1982) (applying the rule of dismissal to personal judgment in tax case, which
states that "the rule [of dismissal of fugitive's appeals in criminal cases under Molinaro
v. New Jersey, 396 U.S. 365 (1970)], should apply with greater force in civil cases
where an individual's liberty is not at stake").
86. See, e.g., United States v. $2500, 689 F.2d 10, 14 (2d Cir. 1982) cert. denied,
465 U.S. 1099 (1984) (holding that the forfeiture of proceeds is civil and remedial in
nature).
87. See, e.g., Origet v. United States, 125 U.S. 240 (1888); The Palmyra, 25 U.S.
1, 15 (1827) (holding that forfeiture is independent of criminal action). Some nontraditional, non-remedial facilitation forfeitures are regarded as civil monetary
punishment for purposes of the Excessive Fines Clause of the Eighth Amendment, as
described in United States v. Austin, 113 S. Ct. 2801 (1993).
88. E.g., 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693, 700 (1965); Boyd
v. United States, 116 U.S. 616, 634 (1886).
89. The CFRA contains no criminal or quasi-criminal forfeitures.
90. See United States v. Regan, 232 U.S. 37 (1914) (rejecting proof beyond a
reasonable doubt standard in civil forfeiture cases).
91. See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, reh'g denied,
417 U.S. 977 (1974) (reaffirming the civil nature of forfeitures).
92. See, e.g., Van Oster v. Kansas, 272 U.S. 465 (1926) (holding that a state-law
forfeiture proceeding conducted without a jury is not unconstitutional); United States v.
Zucker, 161 U.S. 475 (1896) (stating that, because forfeiture actions are civil, the
deposition of living witnesses who were not present at trial should have been admitted
into evidence).
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Amendment compelled testimony purposes.'
The Court twice has held
that the Double Jeopardy Clause does not protect an owner from losing
property in a forfeiture action even following the owner's acquittal on
related criminal charges.' In Austin, the Court reaffirmed that the due
process requirement that guilt in a criminal proceeding be proved beyond
a reasonable doubt does not apply to civil forfeiture proceedings. 95
Dictum by the Supreme Court in Austin that some forfeitures have been
regarded as at least in part punishment' cannot properly control the
Mendoza-Marinez analysis and does not apply to CFRA forfeiture.
Third, remedies under the CFRA do not necessarily require a finding
of scienter and are invoked regardless of scienter. Liability under the
CFRA may be vicarious. Traditional in rem facilitation forfeiture, of
course, requires no finding of scienter at all. 7 It may even be entirely
unintentional on any person's part. Vicarious racketeering liability may
result from joint and several liability for the gain of an illegal enterprise
of which the defendant is a member.9" Although vicarious criminal
liability for the acts of co-conspirators is permitted in limited criminal
contexts, financial liability for joint venturers is a traditionally civil
remedy. 99

Proceeds forfeiture likewise does not require that the defendant
acquire the particular amount through his acts. Forfeiture liability for
proceeds forfeiture under the CFRA, like facilitation forfeiture, may be
entirely without scienter. The CFRA imposes a constructive trust on
property acquired through conduct giving rise to forfeiture. 1" The
person acquiring the property does not acquire good title and can pass
good title only to "a person who acquired the property in good faith, for
93. See, e.g., Clifton v. United States, 45 U.S. 242 (1846) (stating that the
government may comment on a forfeiture claimant's failure to produce evidence and
failure to explain the circumstances).
94. United States v. Assortment of 89 Firearms, 465 U.S. 354,366 (1984); One Lot
Emerald Cut Stones v. United States, 409 U.S. 232, 235-36 (1972) (per curiam).
95. Austin, 113 S. Ct. at 2804 n.4 (citing Lilienthal's Tobacco v. United States, 97
U.S. 237, 271-72 (1878)).
96. Id. at 2806-07.
97. See, e.g., Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974)
(holding that the lessor of yacht was constitutionally divested of property when lessee
possessed marijuana aboard); One Lot Emerald Cut Stones, 409 U.S. at 237 (stating that
a forfeiture statute with no intent element is civil and remedial).
98. See, e.g., United States v. Benevento, 836 F.2d 129 (2d Cir. 1988) (per

curiam).
99. See generallyHalberstam v. Welch, 705 F.2d 472 (D.C. Cir. 1983) (discussing
civil conspiracy and aiding and abetting).

100. CFRA § 15(n).

19941

PROPER PURPOSES, APPROPR4TE MEANS

value and did not knowingly take part in an illegal transaction."" This
codification of the law of trusts simply means that the proceeds of conduct
giving rise to forfeiture are held in trust for the victim, regardless of
whether the victim is a person or the state. Under the CFRA, a
completely unwitting recipient of a gift that happens to be property
acquired through conduct giving rise to forfeiture must disgorge the gift
to the beneficiary of the constructive trust. 1 2 This constructive trust
liability is entirely without scienter of any kind. It is not dependent upon
or related to criminal scienter or punishment, but has been a settled
remedial civil doctrine for 400 years. 3
CFRA forfeitures do not focus on retribution and are a remedial
complement to criminal sanctions. They thus circumvent the fourth and
fifth Mendoza-Martinez factors, which consider whether the sanction will
promote retribution and deterrence and whether the behavior to which the
sanction applies is already a crime. 4 Forfeiture applies to property
rights and not to incarceration of people. No criminal arrest record is
created, and no liberty is at stake. Naturally, like virtually all civil
liability, disgorgement of illicit gain has a negative economic effect. This
type of financial deterrent, however, is not distinguishable from traditional
equitable, tort or contract remedies or from dozens of other purely
remedial statutory actions. Damages traditionally are measured from the
point of view of the plaintiff, as with medical costs of a negligence victim
in a tort action or damages from breach of contract. It is not at all similar
to the specific or general deterrence that is the central goal of
incarceration. Indeed, the "retribution and deterrence" factor is to be
narrowly construed, as is made clear by the holding that even
incarceration in a maximum security ward may be non-penal when the
intent is not to punish."° As the Supreme Court stated in United States
v. Halper,1 ° punishment is not to be determined from the defendant's
perspective, but from the purposes actually served by the sanction in
question."° Similarly, the conduct giving rise to forfeiture is often, by
101. Id.§ 8(a)(2).
102. Id.§§ 7(c), 8(a)(2), 5(n).
103. See Otis v. Otis, 167 Mass. 245, 246 (1897) (employing the trust-tracing
doctrine).
104. Mendoza-Martinez, 372 U.S. at 168-69; see supra note 60.
105. See Allen v. Illinois, 478 U.S. 364, 370 (1986) (committing a "sexually
dangerous person" to special incarceration does not promote either of the "'traditional
aims of punishment-retribution and deterrence'") (quoting Mendoza-Martinez, 372 U.S.
at 168).
106. 490 U.S. 435 (1989).
107. Id.at 447 n.7.

NEW YORK LAW SCHOOL LAW REVIEW

[Vol. 39

definition, separately criminalized, but it need not be. CFRA forfeiture
is a remedial complement to the criminal sanction.
Sixth, under Mendoza-Martinez, the sanction must have a purpose
CFRA forfeitures of illicit gains and
other than punishment. 1 8
facilitation property have three obvious and important non-punsibment
purposes, all arising from their economic focus. These purposes are:
(1) rendering certain commercial conduct unprofitable by prescribing
disgorgement of its commercial results and risk of property loss;
(2) removing economic power and useful assets from the illicit industry;
and (3) using the assets to defray the expense of anti-crime social
The remedial purposes of
programs, including law enforcement.
forfeiture under state statutes similar to the CFRA have been recognized
as more than sufficient to make such forfeitures remedial and not punitive
for double
jeopardy purposes," G and for Eighth Amendment
110
purposes.
Lastly, under Mendoza-Martinez, for a sanction to be "civil," it must
not be excessive in relation to any alternative purpose."' Forfeiture of
property under the CFRA is not excessive in relation to the three above
alternative purposes. The non-punitive purposes of proceeds forfeitures
are inherently tied to the amounts forfeited. The larger the amount
obtained from illegal conduct-the larger the misallocation of social
resources-the greater the need to remove the corrupt funds from the
hands of the criminal industry; the greater the costs to society and the
greater the likely expense of the preventive and law enforcement response,
the larger the appropriate forfeiture. Forfeiture of ill-gotten gains is
entirely and inevitably related to the damage done. The removal of
facilitating112 property also is not excessive in relation to its remedial
purposes.
2. Is the CFRA Forfeiture Remedy Explained Only as Serving in Part to
Punish?
Forfeitures under the CFRA are sub-group of "civil" actions called
"remedial" actions by the Austin court. In Austin, the Court found that
the forfeiture statutes involved were penal because of their intent element,
108. Mendoza-Martinez, 372 U.S. at 168-69; see supra note 60.
109. See, e.g., In re 1632 N. Santa Rita, 801 P.2d 432, 436 (Ariz. Ct. App.
1990).
110. See, e.g., In re 2120 S. 4th Ave., 870 P.2d 417, 421 (Ariz. Ct. App. 1994)
(holding that Austin is inapplicable to Arizona forfeiture statutes).
111. Mendoza-Martinez, 372 U.S. at 169.
112. See, e.g., 2120 S. 4th Ave., 870 P.2d at 421; 1632 N. Santa Rita, 801 P.2d
at 437.
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and more important, because they focused on the culpability of the
owner."' In addition, Austin permits forfeitures of dangerous items and
forfeitures designed to make the government whole.114 The CFRA is
remedial because it does not focus on the culpability of the owner and is
designed to make the government whole. Forfeitures of the proceeds and
facilitators of crime" are purely remedial actions under Austin because
they qualify under each of two separate categories of purely remedial
forfeitures.
CFRA forfeitures do not focus on the culpability of the property
owner. There is no "innocent-owner" defense to the proceeds forfeiture
provisions of CFRA sections 6, 7 and 8 or under the exemptions in
section 8. Innocence is quite properly not considered a defense at all.
The CFRA starkly contrasts with the forfeiture statute examined in Austin
on this point." 6
Notably, in United States v. 92 Buena Vista
Avenue, 7 the Court found that a mere donee of drug proceeds could
assert her innocence as a defense to forfeiture of drug proceeds under the
same forfeiture statutes involved in Austin."' This feature of the federal
law was critical to the Austin Court's holding that the federal statute was
penal because it focused on the personal culpability of the
claimant/property owner. 9 The CFRA simply did not create such a
defense. It is focused instead on the effect of forfeiture on legitimate
commerce, in keeping with its remedial economic purpose. 2'
Accordingly, the CFRA leads to the opposite result of that required by the
federal statute considered in Austin.
The commercial
The CFRA contains exemptions from forfeiture.'
nature of this remedy for commercial behavior does not base its
exemptions on the punishment model. Civil forfeitures under the CFRA
sections 6, 7 and 8 do not focus on culpability, but rather on commercial
factors, and therefore provide no basis for consideration of information or
circumstances relevant to setting punishment.
Under the CFRA, the amount forfeited does not depend on degrees of
culpability. The Eighth Amendment's prohibition of "excessive fines"
113.
114.
115.
116.
117.
118.
119.
120.
121.

Austin v. United States, 113 S. Ct. 2801, 2810-12 (1993).
Id. at 2811.
See CFRA §§ 6-8.
Austin, 113 S. Ct. 2801; see 21 U.S.C. § 881(a)(4), (7) (1988).
113 S. Ct. 1126 (1993).
Id. at 1134.
Austin, 113 S. Ct. at 2810-11.
See CFRA § 3.
CFRA § 8.
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applies only to assessments that are "punishment for an offense.""
Under CFRA forfeitures, the property owner need not be involved in any
criminal offense, so there is no moral wrong to compare with the amount
of the judgment that could possibly result in labelling the forfeiture
"punishment."
A comparison with tort liability is useful. Suppose the captain of an
oil tanker negligently loses his course, but regains the lost course before
nunning aground. No government action for compensation would exist.
However, if the tanker hits the rocks and spills its cargo, the oil company
would be liable for damages, even if they amount to $1 billion. The
captain's negligence is the same in either case, no more or less
blameworthy in the case of good fortune than in the case of disaster. The
amount of the judgment is tied to the need for clean-up, not to any
allegation that the oil company deserved punishment. So, too, with the
need to redress the broad economic costs of ongoing criminal conduct.
is simply
"proportionality"
Similarly, punishment-oriented
inapplicable to compensation-oriented CFRA forfeiture liability. The
Supreme Court's recent discussion of Eighth Amendment proportionality
in Harmelin v. Michigan,1" illustrates this point. In that case, Justice
Scalia discussed the three factors generally employed to determine
proportionality in criminal cases: (1) the inherent gravity of the offense;
(2) sentences imposed for similarly grave offenses in the same jurisdiction;
and (3) sentences imposed for the same crime in other jurisdictions. "
These factors are inapplicable to a judgment of forfeiture because the
entire concept of "gravity" of conduct is inapplicable. The gravity of
damaging conduct, like the gravity of the unfortunate selection of a ship
captain, or a momentary lapse of due care, is measurable only by the
result, not by negligence without result, which society does not otherwise
sanction. The forfeiture therefore cannot be meaningfully compared with
other sanctions for similar conduct.
Although the criminal sentencing process takes account of the personal
characteristics of the defendant, a forfeiture judgment does not. Personal
characteristics such as age, personal history, criminal record, the potential
for violence or recidivism, have no bearing on a forfeiture. All claimants
are assessed the same amount. Like tort or contract defendants, forfeiture
claimants can not be assessed an "aggravated" judgment or a "mitigated"
judgment. Because the "gravity" of a criminal offense is always partly
122. Auslin, 113 S. Ct. at 2805 (quoting Browning-Ferris Indus. of Vt., Inc. v.
Kelco Disposal, Inc., 492 U.S. 257, 265 (1989)).
123. 111 S. Ct. 2680 (1991).
124. Id. at 2697 (citing Solem v. Helm, 463 U.S. 277, 290-91 (1983)).
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dependent upon the actor's characteristics,1 25 that concept cannot be
applied to forfeitures.
Forfeiture of property by one person cannot fairly be compared with
forfeiture of property by another person without reference to their
individual finances. However, one person's loss of freedom is at least
theoretically comparable to another's loss of freedom. One person's
judgment for payment of an amount of property is in no way comparable
to another's, because of the vast disparity in personal wealth, income, and
lifetime income expectations. Additionally, the effect of a civil judgment
also depends on the many practical differences in collectability. If A and
B each are sentenced to five years, the sentence falls equally on both. If
judgments for $100,000 are entered against each, however, the fact that
A's wealth is in real estate and B's is in a secret Swiss account makes a
huge difference in collectability.
The criminal defendant's psychological state of mind, at the time of
the offense and at the time of sentencing, is a major sentencing factor.
However, the claimant's state of mind is irrelevant to forfeiture. CFRA
forfeiture may follow very attenuated negligence or conduct by a morally
blameless person, 1" and a completely blameless state of mind is no
defense. It has no role in setting the judgment amount. Again, "gravity"
is left without content.
Forfeitures under the CFRA are intended to be remedial and do not
focus on the culpability of the owner. The claimant's blameworthiness,
personal characteristics, and state of mind do not influence the amount
forfeited. Because the CFRA does not focus on these factors, it is entirely
and dramatically different from the federal statutes considered in
125. Harmelinprovides a set of facts as a benchmark for permissible "punishment."
There, mandatory life in prison without parole was held constituitional under the Eighth
Amendment in a case in which the defendant was convicted for possessing 650 grams of
cocaine. Harmelin v. Michigan, 111 S. Ct. 2680, 2701 (1991). To illustrate this
difficult comparison, if life without parole is a permitted mandatory imprisonment,
without possible judicial mitigation, the level of economic loss implied by the sentence
would be the loss of all worldly valuable possessions (because enjoyment of possessions
is so limited by imprisonment) and the execution of a promise to pay all the defendant
would ever have, for the rest of his life (because earnings are so limited by
imprisonment). A sentence to life in prison without parole carries within it the loss of
any enjoyment of worldly possessions and the loss of all earning power for the rest of
the defendant's life. Therefore, a sentence to the economic loss alone, even a huge loss,
without the loss of freedom, is a sanction comprising only a part of the sentence
permitted in Harmelin for possession for sale of two-thirds of a kilogram of cocaine.
126. See, e.g., Caplin & Drysdale v. United States, 491 U.S. 617 (1989) (allowing
forfeiture of attorneys' fees under 21 U.S.C. § 843).
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Austin.1" Moreover, unlike the forfeiture statutes in Austin, the CFRA
is designed to make the government whole.
All forfeitures 1" under the CFRA are designed to make the
government whole in the same sense as customs forfeitures described as
purely remedial in Austin.1 ' In One Lot Emerald Cut Stones v. United
States,1" the Court considered a statute under which a person who failed
to pay customs duties forfeited the item imported and became "liable to
a penalty equal to the value of such article.""' Thus, the Court found
that forfeiture of twice the value of the entire article is a purely remedial
response to a non-criminal failure to pay a small percentage of the article's
value as a customs duty. The statute was found to be wholly remedial
because it ties the amount subject to forfeiture to the conduct giving rise
127. See 21 U.S.C. § 881(a)(4), (7) (1988).
128. Proceeds forfeitures will not be discussed because they are inherently remedial.
This is because they involve property that is illegal to possess-the proceeds of crime,
see PRE IDENT'S COMM'N ON MODEL STATE DRUG LAWS, MODEL MONEY LAUNDERING
Acr § 5 (1993) (making it illegal to knowingly possess the proceeds of specified
unlawful activity), and because the person obtaining property through crime takes no
good title to the proceeds, and recovery of this property by the government is merely
disgorgement of ill-gotten gains. Therefore, proceeds forfeitures comewithin the "illegal

items" category of purely remedial forfeitures described in Austin, 113 S.Ct. at 2811
(citing United States v. Assortment of 89 Firearms, 465 U.S. 354 (1984)). Proceeds of
criminal conduct are illegal to possess because their expenditure completes the
misallocation of resources.
Recovery of the economic result of engaging in crime for profit is the central goal
of disgorgement of illicit gains. Additionally, removing money available for movement
of illegal products from production to consumption has an obvious remedial effect apart
from the value of the property, just as the removal of ships disrupted slave importation.
See Act of Mar. 22, 1794, 1 Stat. 347 (authorizing forfeiture of ships used to deliver
slaves). Capital is a necessary asset for an illegal industry. Necessary assets are the
"sinews of war," Miller v. United States, 78 U.S. 268,312 (1871), and of rackets, just
as surely as the industrial assets targeted for forfeiture during the Civil War. Although
this form of remedial forfeiture is limited to property that is "dangerous or illegal,"
Austin, 113 S. Ct. at 2811, property derived from crime is both dangerous and illegal
in the same way that guns in the hands of an unregistered dealer are dangerous and
illegal and whose forfeiture is entirely remedial. Id. (citing Assortment of 89 Firearms,
465 U.S. 354). Moreover, the social harm from diversion of resources to illegal drugs
or other criminal products is directly related to forfeiture of the amount of those
proceeds. The larger the diversion, the larger the judgment, and the greater the social
harm both in damages and in cost of investigation and prosecution.
129. Austin, 113 S. Ct. at 2811 (citing One Lot Emerald Cut Stones v. United
States, 409 U.S. 232 (1972) (per curiam)).
130. 409 U.S. 232 (1972).
131. Id. at 233 n.2.
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to forfeiture. Forfeitures under the CFRA share the same key feature of
compensation for damages.1"
132. The drug industry example again comes to the fore. The social damages in
terms of financial costs directly attributable to the illegal drug industry are substantial.
The $150 billion per year in retail sales of the illegal drug industry in the United States,
as estimated in the EDwARD BYRNE MEMORIAL STATE AND LOCAL LAW ENFORCEMENT
AssisTANcE PROGRAM: FY 1991 DISCRETIONARY PROGRAM APPLICATION KIT 49
(1990), is only the most obvious example of the massive surge in the growth of
economically significant illegal industries. Illegal traffic in such diverse goods and
services as military and terrorist weapons; explosives; stolen property, including
intellectual and high technology property; illegal hazardous waste disposal services;
dangerous or misbranded food, drug and consumer goods; and endangered species
produce huge profit to their purveyors, to the detriment of society. Money flowing to
these illegal industries siphon capital away from inner cities that would otherwise be
available to rejuvenate their local economies, doom communities to economic despair,
and sap the energy of our national economy. The gross yearly retail cost of illegal drugs
represents a hidden tax on the nation's economy, with the effect of pouring $150 billion
each year into the ocean, money that could have served constructive purposes. Once
paid for, the drugs' secondary costs are even more burdensome to society than their costs
of acquisition.
For example, direct medical costs are substantial. The effects of crack on children
born to mothers who used crack while pregnant are just one of many possible
illustrations. See, e.g., Gale Scott, The High Cost of Crack Babies: Study Says Special
CareAdds $500M Each Year, NEWSDAY, Sept. 18, 1991, at 3. The accelerant effect of
drug use on the AIDS epidemic is another illustration. In New York City, officials
estimate that at least half of all intravenous drug users are HIV positive, and that 61%
of the city's female AIDS cases and 37% of the male cases stem from the use of infected
needles. Mireya Navarro, Needle Swaps to Be Revived to CurbAIDS, N.Y. TIMES, May
14, 1992, at Al, B10. AIDS has become the leading cause of death among Americans
between the ages of 25 and 44 years. Lawrence K. Altman, AIDS Is Now the Leading
Killer of Americansfrom 25 to 44, N.Y. TMES, Jan. 31, 1995, at C7. The lifetime cost
of treating an AIDS patient in the United States is now $102,000, not including research
and preventative measures. Lawrence K. Altman, Cost of Treating AIDS Patients is
Soaring, N.Y. TIMEs, July 23, 1992, at B8. Among Arizona women with HlV/AIDS,
50.5% were infected through intravenous drug use. ARIZONA PREVENTION RESOURCE
CTR., ARIZ. STATE UNIV., STATE OF ARIZONA SUBSTANCE ABUSE PREVENTION,
EDUCATION AND TREATMENT PROGRAM INVENTORY, 1992, at 22 (1993).
Substance abuse prevention, education and treatment expenses of the State of
Arizona in fiscal year 1991 were about $47,806,707, not including Department of
Corrections programs, and not including any indirect costs, costs at non-state medical
facilities, increased costs of medical insurance reflecting drug-use-related expenses, or
private drug rehabilitation or treatment. Id. at 6 (table A). These costs alone are more
than three times the state's gross forfeiture income. Drug abuse treatment centers and
hospital drug facilities are now commonplace in our communities. Virtually no prison
is without a drug abuse program. The drug control budget of the federal Bureau of
Prisons stood at $21.8 million for fiscal year 1992, up from $2.8 million in fiscal year
1983. OFFICE OF NAT'L DRUG CONTROL POLICY, EXECuTIVE OFFICE OF THE
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The compensatory economic purpose and effect of forfeiture is evident
in that liability is tied to the economic circumstances, disregarding
personal guilt. As the United States Court of Appeals for the Seventh

Circuit noted in discussing the allocation of costs to clean up water
pollution:
Strict liability, though performing a residual deterrent function,
is based on the economic premise that certain enterprises ought
to bear the social costs of their activities. In the FWPCA in
general, Congress has made a legislative determination that

polluters rather than the public should bear the costs of water
pollution. m
Ongoing criminal conduct, particularly drug conduct with its vast

secondary effects on both property crime and violent crime," is a core
PREsIDENT, NATIONAL DRUG CONTROL STRATEGY: BUDGEr SUMMARY 219 (1991).
Prevention of drug abuse through education, family counselling, early family
intervention and follow-up of identified drug abuse risks through diversion, enforcement,
probation and parole are absorbing ever larger amounts of public funding. Between
fiscal years 1982 and 1992, the annual federal drug control budget increased more than
sevenfold, from $1.651 billion to $11.953 billion. BUREAU OF JUSTICE STATISTICS, U.S.
DEP'T OF JUSTICE, SOURCEBOOK OF CRIMINAL JUSTICE STATISTICS 20

(1991).

Direct social expenditures on drug users are only a small part of the overall cost of
drug abuse. Vast public and private losses are masked, including reduced productivity,
inflated health care costs, work-related and non-work-related accidents, including
automobile accidents, and artificial inflation and distortion in markets affected by drug
money laundering activity.
Drug profits being what they are, for every low-level dealer arrested and
imprisoned, there are many eager to take his place. Drug-related arrests in cities with
more than a population of 100,000 rose by an average of 250% between 1980 and 1989
for sales and distribution and by an average of 104% for possession. BUREAU OF
JUSTICE STATISTICS, supra, at 472.
This occurred in spite of law enforcement
concentration on sale and manufacture charges (up from 22% of drug arrests in 1981 to
32% in 1989), and on cocaine and heroin cases (up from 12% of drug arrests in 1981
to 54% in 1989) and de-emphasis of marijuana cases (down from 69% of drug arrests
in 1981 to 29% in 1989). Id. at 469. The Bureau of Justice Statistics reported that drug
offenders represent 32% of all new court commitments, up from 11.5% in 1977. CRImE
PREVENTION FUNDING NEWS, June 9, 1993.
133. United States v. Marathon Pipe Line Co., 589 F.2d 1305, 1309-10 (7th Cir.
1978) (holding that the Federal Water Pollution Control Act, 33 U.S.C. § 1321(b)(6)
(1976), permitted assessment of substantial penalty when the owner was not at fault and
the spill was caused by a third party).
134. See Harmelin v. Michigan, 111 S. Ct. 2680, 2706 (1991) (noting the
connection between illegal drug use and other crimes).
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cost factor of law enforcement. 35 Therefore, the legislative judgment
that those assets or interests involved in or derived from such commercial
activity should bear the social cost of enforcement, without regard to
personal factors," is economically sound. The economic compensatory
thrust of this forfeiture is underlined by the legislative disposition of funds
recovered under its provisions. 37
A comparison between forfeiture and a civil action for damages

further demonstrates that such remedies are true to their compensatory
purposes. Indeed, such forfeitures are constitutionally indistinguishable

from civil actions for damages, amply justified as a way of compensating
the government for damages
caused by criminal offenses, on the basis of
138

traditional tort analysis.

Many obligations are imposed by statute as additions to or subspecies
of the general duty to refrain from conduct that causes unreasonable risk
of harm to others. Civil forfeiture translates easily into civil tort terms,

not a surprising observation considering forfeiture's role in the ancestry
135. A 1987 Wharton Econometrics study estimated that the total state and local
anti-drug law enforcement expenditure in 1986 represented 18.2% of state and local law
enforcement's total budget. GERALD GODSHAW ET AL., U.S. CusToMs SERv., ANnDRUG LAW ENFORCEMENT EFFORTS AND THER IMPACr 38 (1987). In 1985, the drugburdened state of Florida led the country in this area, spending 24.6% of its total law
enforcement budget on anti-drug expenditures. Id. at 60. These figures are now surely
worse.
136. The impersonal nature of forfeiture is exclusively remedial. For example,
neither the judge nor the jury is encouraged or even permitted to consider the personal
background of a forfeiture claimant. Even if the offense is enormous and the defendant
monstrous, the civil judge or jury has no authority to "aggravate" the judgment or to
assess punitive damages.
137. See CFRA § 20(b) (creating a revolving fund for investigations). The economic
compensatory thrust of this feature of CFRA forfeiture has been acknowledged by the
courts. One Supreme Court Justice has stated that "the fact that collected [water
pollution] assessments are deposited in a revolving fund used to defray the expense of
clean-up operations is a strong indicator of the statutory scheme." United States v.
Ward, 448 U.S. 242, 256 (1980) (Blackmun, J., concurring in the judgment); see also
Caplin & Drysdale v. United States, 491 U.S. 617, 629 (1989) (stating that the
government has a strong interest in obtaining full recovery of all forfeitable assets
because such assets support law enforcement). Revolving funds are statutorily created
to direct forfeited funds exclusively to anti-crime efforts. See CFRA § 20(b).
138. The traditional elements making up a cause of action for negligence are: (1)
duty, meaning an obligation recognized by the law, requiring people to conform to a
certain standard of conduct, for the protection of others; (2) failure to conform to the
standard required; (3) reasonably close causal connection between the conduct and some
harm to others, commonly called "proximate cause" or "legal cause;" and (4) damage
to the interests of another. W. PAGE KEETON, ET AL., PRoSSER AND KBETON ON THE
LAW OF TORTS § 30, 164-65 (5th ed. 1984) (footnotes omitted).
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of tort law itself. The duty of care and failure to conform to the standard
required are the duty to refrain from the facilitation of ongoing criminal
conduct and the failure to do so. 139 Early tort law would have supported
liability without regard to intent. 1" If a producer of toxic waste pays
for the services of an illegal dumper, it makes sense that the person whose
land is contaminated by the resultant illegal dumping could hold the
dumper responsible as well as the producer.
Although there will certainly be some financial damage, the real
difficulty with facilitation forfeitures is determining the exact amount. In
modem tort law, a person is responsible for the damages "proximately
caused" by his breach of a lawful duty by negligent or otherwise wrongful
conduct. Proximate cause is a rather indefinite concept, one that contains
elements of actual causation and foreseeability. If a motorist negligently
runs a red light, he breaches a duty imposed by statute to halt at red
lights. If no one is there, no damage is caused and the negligent driver
is lucky. If, however, a car is in the intersection, and the negligence
causes a collision, the negligent driver is responsible for damages resulting
from the collision. This is true whether the damages are small or large.
If there is minor damage, the liability is small. If the other car contains
four promising young heart surgeons, with enormous life expectancies in
terms of earnings, the liability will far exceed the driver's insurance
coverage and the negligent motorist's momentary lapse of judgment likely
will bankrupt him. The same principles apply to more generalized public
damages, as discussed in the oil tanker example above."' Financial
responsibility for the actor's conduct" applies to all consequences
139. See, e.g., Dobbins's Distillery v. United States, 96 U.S. 395 (1878) (holding
the owner of land and a building financially responsible for conduct of the lessee); United
States v. Brig Malek Adhel, 43 U.S. (2 How.) 210 (1844) (holding the owner of ship
financially responsible for acts of his crew).
140. See, e.g., Lambert v. Bessey, 83 Eng. Rep. 220, 221 (1681) ("In civil acts,
the law doth not so much regard the intent of the actor, as the loss and damage of the
party suffering.").
141. See supra text accompanying notes 122-24.
142. In some circumstances, persons are responsible for damages caused by their
conduct, regardless of any "fault" at all. If they engage in abnormally hazardous
activity, they become strictly liable for any damage caused, even if they took all possible
steps and exercised special care to prevent the harm. See, e.g., Spano v. Perini Corp.,
250 N.E.2d 31 (N.Y. 1969) (holding that substantial risks involved in blasting requires
that one who engages in the activity be liable for damages regardless of fault). Using
or making property available for use to facilitate crimes that cause serious damage to the
public could be regarded as such hazardous conduct. However, in the interest of
restraint, strict liability, in this context meaning liability based on the type of activity
involved but without negligence, is not applied in forfeiture actions under the CFRA.
If the person did not use the property himself and did not know or have reason to know
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caused by the conduct of any type that would have been foreseeable by a
reasonable man contemplating the conduct. The best, most rational method
of assessment of damage for a civil cause of action may not be that which
produces the largest or most precise judgment in each case. The real
difficulty is that public damages often cannot be ascertained until long
after the event. For example, the costs associated with indirect and longterm results may continue to accrue for many years after the event, as in
the cases of hazardous waste dumping, drug sales, child pornography and
other illegal industries. This is not very different than a legal rule
establishing future economic loss due to the tortious physical injury of our
carload of young doctors. The loss can only be estimated and may never
have actually occurred as a matter of actual cause and effect: They may
not have fulfilled their financial expectations or lived to their actuarially
determined life expectancies. This is inherent in the nature of public
remedies, which often are designed to prevent and remedy conduct
damaging to long-range goals and causing broad-based expenses, exactly
the type of conduct that illegal industries tend to engage in. Some public
expenses are inherently long-term, because they relate to public responses
to the conduct itself, such as incarceration of persons involved. Rather
than wait until the total damages are known, the forfeiture cause of action
sets the damage amount at the value of the property used at the time of its
use. This amount, although likely to be only a small fraction of the
eventual damages, has the advantage of being immediately knowable and
collectable. While there may be difficulties of proof in establishing
eventual damage to the public in particular cases, the financial burden and
social damage to the public is clear. Various ways of valuing the effects
of the facilitation are possible, including the degree of empowerment, as
measured by the usefulness of the property. A large warehouse for
storing cocaine is potentially more harmful to society than a small one.
Generally speaking, the greater the value of the property, the greater its
actual or potential empowerment. The social damage is tied directly to the
potential empowerment of criminal conduct and, therefore, to the value of
the property.
Setting the amount of damages at the value of the facilitating property
is the most reasonable approach. Traditional remedial in rem forfeiture
of property used to facilitate economically damaging conduct is the
functional equivalent of its historical cousin, standard tort concepts.'
It is a reasonable liquidated damage amount, like the forfeiture of
that his property would be used in an offense or, if he did have knowledge of the
possibility that it would be used that way and took all reasonable steps to prevent that
use, he will not be regarded as financially responsible for the conduct.
143. See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 681 n.19

(1974) (quoting Hou1mns, supra note 2, at 5).
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smuggled goods plus their value in One Lot Emerald Cut Stones v. United
States,1" at least in cases in which the conduct giving rise to forfeiture
is truly commercial and therefore part of an ongoing course of damage to
the public.
The CFRA simply provides for the tort of "negligent facilitation of
specified unlawful activity," or perhaps "negligent physical empowerment
of specified unlawful activity," because "facilitation" would include any
sort of aid, but the CFRA has limited this tort to providing property that
somehow helps to empower the damaging conduct. The legislative
determination that a procedural option employing forfeiture is useful or
necessary in some circumstances in addition to a more conventional tort
option for compensation does not change the amount of the liability and,
therefore, cannot be said to make the amount of liability "excessive" in
relation to the remedial purposes of the creation of the civil liability. The
broader choice of procedure, including immediate seizures, may make
collection possible, easier, or more certain, but the underlying nature of
the forfeiture as a civil remedial action is not changed by the types of
procedures made available to the state by the legislature for its collection.
Because of the CFRA's remedial focus, Austin v. United States14 5
would have limited practical effect on the CFRA forfeitures even if it were
applied. Austin did not establish a test to determine whether a forfeiture
is constitutionally excessive. However, Justice Scalia stated in his
concurring opinion that "the relevant inquiry for an excessive forfeiture
.. is the relationship of the property to the offense: Was it close enough
to render the property, under traditional standards, 'guilty' and hence
forfeitable?" 1'
District court cases following Austin indicate some
likelihood that Justice Scalia's understanding of the proper formulation of
an excessiveness test eventually will be adopted.147 This effectively will
144. 409 U.S. 233 (1972).
145. 113 S. Ct. 2801 (1993).
146. Austin, 113 S. Ct. at 2815 (Scalia, J., concurring in part and concurring in the
judgment) (discussing forfeiture under 21 U.S.C. § 881).
147. See, e.g., United States v. 2828 N. 54th St., 829 F. Supp. 1071 (E.D. Wis.
1993) (finding that a substantial drug manufacturing operation at the property justified
its forfeiture). But see United States v. 9638 Chicago Heights, 27 F.3d 327 (8th Cir.
1994), reversing 831 F. Supp. 736 (E.D. Mo. 1993) (expressing dissatisfaction with
Justice Scalia's test because "it conflates the Eigth Amendment excessive fine analysis
with the section 881(a)(7) nexus requirement. While the two inquiries share some
characteristics, the Eigth Amendment requires a broader analysis" that includes other
factors; United States v. 427 & 429 Hall St., 853 F. Supp. 1389 (M.D. Ala. 1994)
(holding that the instrumentality and proportionality tests both are necessary to determine
if the forfeiture is excessive); United States v. $288,930, 838 F. Supp. 367 (N.D. Ill.
1993) (holding that the test for excessiveness under the Eighth Amendment is whether
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constitutionalize the so-called "substantial connection" test. Although
Austin breaks constitutional ground, it does not indicate a retreat from the
constitutionality of the basic legal foundations of forfeiture.
IV. FORFEITURE IS A MEANS THAT PROMOTES

PosrrivE AND APPROPRIATE VALUES
First, it
Forfeiture promotes positive and appropriate values.
Second,
conduct.
anti-competitive
preserves a free market by controlling
it imposes financial responsibility upon those engaged in specified conduct.
Lastly, it preserves personal freedom through remedies that are not
criminal sanctions. But, while forfeiture generally has received support
from the public, it has been criticized from opposing positions, each in
conflict with one of these values.
Some critics have asserted that because government is ultimately based
on a monopoly of the legitimate use of force, it must be minimized to
encourage unfettered operation of the free marketplace. The critics also
criticize the degree to which forfeiture interferes with property rights.
However, protection of legitimate commerce through forfeiture statutes
does not imply a more restricted marketplace. Moreover, forfeiture does
not substantially interfere with property rights. To be sure, public
sentiment is generally against governmental interference with private
property, a movement that gathers strength from the public perception that
government programs are often short-sighted, overreactive to the problem,
or simply wasteful. Nevertheless, freedom to control one's property must
be limited when people threaten the public health, safety, and welfare with
If a person owns farmland near industrial waste
their property.
generators, it is not necessarily clear that his asserted property right to
make the land available to illegal waste dumpers must displace the interest
of the public in adequate long-term disposal of hazardous wastes.
Ownership of cocaine-producing land does not necessarily entitle its owner
to put it to its highest and best use by growing cocaine. An American
weapons manufacturer's claim of economic self-determination in its sales
to Iraq or Iran does not necessarily override the public interest in
controlling the flow of weapons to antagonists of world allies or to our
nation's potential adversaries.
We live on a crowded planet on which illegal markets are the most
pressing challenge to our government's ability to protect collective and
long-term values that sometimes collide with individual and short-term
needs. The highly interdependent world economy requires substantial
compromises in the absolute right to use property for private and shortterm ends. Although government interference is subject to unwise
forfeiture is grossly disproportionate to the offense committed).
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implementation and should be minimized, government involvement in
value choices is unavoidable and is clearly desirable in limited
circumstances. Trafficking in prohibited weapons or child pornography,
or polluting the land, air or water, may be considered absolute property
rights only by displacing substantial collective and long-term values.
Forfeiture is a civil remedy that has evolved with a central purpose of
assessing vicarious liability. Critics of forfeiture also have asserted that
government remedies regulating the use of property and divesting property
rights when used in violation of the standards set should be limited to
situations in which the individual property owner is found guilty of
personal conduct that is morally blameworthy. This position is based on
a view of civil liability that focuses exclusively on deterrence and
completely ignores the other role of civil remedies, that of compensating
the damaged person, including the public. Civil liability is not and should
not be considered to be the same as criminal liability.
Control of businesses whose activities are potentially dangerous to the
public has been a central function of government since the earliest days of
group commercial activity, when the Crown controlled corporate charters
and placed various conditions on all aspects of doing business, from
uniform weights and measures to tariff policies." 4 Such economic
regulation by public representatives is common to all industrial economies.
Such legislation includes a wide variety of tax policies; licensure of certain
activities; regulatory oversight of products and services including food,
drugs, consumer goods, etc.; environmental impact limitations; promotion
of equal civil rights to housing, hiring, etc.; arms and technology control;
import and export restrictions and quotas; zoning and building codes and
prohibitions; occupational safety requirements; and toxic waste handling
and disposal, to name a few.
Ironically, the civil nature of these remedies has been a factor in the
slow acceptance of the use of civil remedies to prevent and control serious
criminal networks. Legislators tend to view law enforcement as the
defender of legitimate commerce and property rights whose mission
includes arresting and incarcerating those who interfere with property
rights. Law enforcement has tended to view regulation and civil remedies
as restricted to less serious or accidental transgressions, and to see these
infractions as not worthy of law enforcement's limited resources. While
it has always been recognized that civil liability, even enormous civil
liability, may attach to mere negligence or even, in some strict liability
contexts, to persons with no knowledge or fault, legislators and the law
enforcement community have tended to regard such liability as of little
relevance to the control of serious crime. As the old saying goes: "If
your only tool is a hammer, all of your problems tend to look like nails."
148. See, e.g., MACNA CARTA (1215).
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Exclusive focus on the tool of incarceration has blinded legislators to
strategies of social control that are not based on incarceration, despite the
overwhelming evidence that criminal remedies are poorly suited to deal
with ongoing criminal conduct.
The harsh reality of the power of financial motivation to fuel crime
gradually has overcome inertia.149 Law enforcement and legislators
have been forced to acknowledge that the single tool of incarceration is
neither adequate nor appropriate as the exclusive social response to
ongoing economically motivated anti-social conduct."5 The general
ideal of financial responsibility for conduct with financial consequences is
well accepted. It is the need for sustained application of this type of
remedy that has become the problem.
When control of anti-social conduct is the goal, personal freedom is
the value that is most directly in the balance with property rights because
deprivation of personal freedom is the traditional "hammer" in that
endeavor. The failure of traditional defenders of personal freedom to
support a wider application of civil remedies is the single greatest puzzle
of modem forfeiture debates.
The position that property rights are the most fundamental rights'
is consistent with the materialism that is a quiet factor in the balance of
government remedies between impact on freedom and impact on property.
It plays a subtle role in the adjudication of criminal cases, as it does in
the assessment of damages in civil cases. The criminal jury naturally
considers the social standing of the defendant and credits the testimony of
witnesses that are of the jury's social class. Sentencing inevitably
considers the defendant's potential to be a contributing member of society,
the defendant's criminal record, his education, and other attributes of
social standing. The net result is that criminal juries are less willing to
convict defendants of higher material standing and criminal judges are less
likely to sentence them to substantial terms. The deterrent potential of
criminal prosecution of such defendants is therefore limited in rough
proportion to the wealth of the defendant.
Civil defendants with an obvious ability to compensate the plaintiff's
damages are likely to find that the jury feels that they should do so.
149. See, e.g., Kenneth Mann, Punitive CivilSanctions: TheMiddlegroundlBetween
Criminal and Civil Law, 101 YALE L.J. 1795 (1992) (discussing the recent rise of civil
sanctions as a law enforcement tool).
150. See, e.g., Michael Goldsmith & Mark J. Linderman, Asset Forfeiture and
Third Party Rights: The Needfor FurtherLaw Reform, 1989 DUKE L.J. 1254, 1255-56

(discussing the increased enactment of civil forfeiture statutes to deter criminal activity).
151. "'The great end for which men entered society, was to secure their property,'"
United States v. James Daniel Good Real Property, 114 S. Ct. 492, 515 (1993) (Thomas,
J., concurring) (quoting Entickv. Carrington, 19 How. St. Tr. 1029, 1066 (C.P. 1765)).
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Financial remedies have little deterrent value on people of lower economic
standing, on the other hand, for the simple reason that they have less to
lose. The legislature's balance between criminal and civil remedies is
therefore, to some extent, a choice between haves and have-nots. Heavy
reliance on criminal remedies favors "haves" and disfavors "have-nots,"
while reliance on civil remedies places greater responsibility on haves,
relieving pressure on have-nots.
The value choice is clear. On one hand, with forfeiture, responsibility
is shared by a broader portion of the people involved, including those
whose involvement is indirect or not deliberate, with criminal remedies
used sparingly for those whose removal from society serves directly to
preserve safety. On the other hand, with criminal enforcement,
responsibility of any kind is limited to those whose involvement takes the
form of deliberate criminal conduct, using the hammer of incarceration to
the exclusion of other remedies. Forfeiture favors broad financial
responsibility and more personal freedom, whereas criminal remedies
favor narrower responsibility and more incarceration.
The value choice also has an element of practicality. The practical
fact is that incarceration is incapable of controlling the conduct because (1)
economic incentive produces replacements for each person incarcerated;
(2) strategically, the wrong people are incarcerated; and (3) incarceration
increases economic burdens on society rather than reducing them.
Incarceration just will not work.
More important, reliance on
incarceration in these circumstances is wasteful of human lives.
Criminal punishment is based on an archaic model of crime. If
Villager Jones steals a calf from Villager Smith, or assaults him, Jones is
the sole actor and is properly punished, regardless of the effect of the
conduct on people other than Smith, or the causation of the act beyond
Jones' decision to do it. The model breaks down completely, however,
when confronted with an ongoing racket, such as an inner-city crack
cocaine distribution enterprise. First, many people are part of the
continuing operation of the industry. Deterrence or punishment of one
person or even many people does not halt the industry. Second, the moral
content of their conduct is not easily categorized as more or less causative
or even as right or wrong, because they play many roles which occur in
many shades of gray. Roles range from the coca farmer making a meager
living in the Andes to the major cartel operator and back to the fifteenyear-old seller on the streets. It is not always clear who should be
punished for the effects of the illegal industry's conduct, or in what
relative shares, complicated by the fact that our criminal jurisdiction can
reach only a limited portion of the entire network. Third, the importance
of their respective contributions to the continuation of the enterprise varies
from essential to easily replaced, so focusing remedial efforts on one
component activity is likely to be more effective than focusing on another.
Incarceration tends to fall most heavily on roles that are visible, but not

1994l

PROPER PURPOSES, APPROPRIATE MEANS

necessarily on those that are strategically significant. Fourth, the
economic incentive of participation often overcomes the perceived risk of
incarceration, even when objectively viewed. To make matters worse,
objective risk assessment is not often a well-developed skill among the
lower level operatives on the street, so again they are disproportionately
represented among the people punished. Fifth, the victims of criminal
profiteering are often less visible and direct than Villager Smith. Direct
and indirect social costs are spread among many people. Social damages
are spread out over long time periods. Finally, some of the victims are
willing participants. The wrong is more a wrong against human dignity
or collective long-term values than against a single citizen at a given
moment in time.
Criminal punishment is largely ineffective because each of its basic
assumptions is inapplicable. At most, it serves to express extreme social
disapproval of the conduct and to deter some people from engaging in it.
Extreme social disapproval has, unfortunately, proven to be relatively
difficult to assess on those who can afford to take advantage of a criminal
justice system that, quite properly, places greater emphasis on procedural
rights than on truth-finding. Those that most frequently fall into the inner
recesses of the criminal justice system are those that are most easily
replaced in the outer world of ongoing crime. So the poor and young,
disproportionately minorities, fill our prisons, but the conduct continues
largely unabated.
Many people involved in efforts to control ongoing crime have asked
whether it is wise to incarcerate low-level operatives in criminal industries
when incarceration does not stop the industry. Incarceration has rapidly
reached the limits of public willingness to fund jails and prisons, so
re-examination of the fairness and effectiveness of the "hammer" has
become a budgetary consideration as well. Advocates of economic
remedies have argued that unless and until non-incarceration strategies
have been exhausted, incarceration should be avoided because it is by its
nature a last-resort measure most appropriate for removing violent
recidivists from the population. It is not clear why it is just to incarcerate
even a single person attracted to the promise of easy money unless and
until all possible non-incarceration remedies are in place to remove the
attraction.
Yet, legislatures and elected executive branch officials
generally have remained largely fixated on designing and paying for a
bigger "hammer."
The reasons for legislative interest in the "hammer" are diverse. It
seems natural for a legislator to predict that constituents will not see civil
remedies as "tough on crime," which often is equated with seeking
imprisonment of more people for longer periods of time. Legislators
themselves may have difficulty regarding drug dealing or systemic fraud
as socioeconomic problems in the same sense as water contamination or
racial discrimination, not recognizing that all of these have economic
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consequences that need economic remedies, regardless of whether they are
also prosecuted as crimes. Finally, legislators may be influenced by
criminal defense attorneys, the small but vocal and media-wise interest
group of those that profit most from a broad reliance on criminal
imprisonment remedies and are in the most direct personal competition for
the assets of major criminals.
The ineffectiveness of criminal remedies in controlling illegal
industries has been clearly demonstrated. Incarceration inevitably falls
most heavily on the lowest level participants in any illegal industry. These
participants come to law enforcement attention in the course of their
regular duties and perform the most visible and obvious roles in the
business. The United States General Accounting Office has concluded, for
example, that drug prosecutions have "greatly increased the burden on
already strained courts, correctional facilities, probation and parole
offices, and substance abuse centers."152 The rate of sentenced prisoners
in state and federal institutions remained relatively constant from 1925 to
1975 at around 80 to 120 per 100,000 resident population.153 Between
1972 and 1990, it grew rapidly to triple that rate, from 93 to 292 per
100,000.11 The incarceration strategy is ineffective because of the
direct and indirect costs involved in incarceratioi. The indirect social
costs of incarceration of this number of people, in terms of blighting of
their lives and the lives they touch, is an additional and increasingly
weighty "freedom cost" of incarceration strategies. Forfeiture offers a
non-incarceration, non-punitive remedy at a time when the empirical
evidence indicates that legislative measures employing incarceration
strategies are not utilitarian measures and unnecessarily increase the
freedom cost of controlling economic behavior.
The forfeiture mechanism is also distinguishable from the
incarceration strategy by its future. Incarceration strategies are at the end
of their usefulness, even for the limited purposes for which they are
effective. The current congressional frenzy over violence, weapons,
recidivists, and young people only can hasten the retrenchment of the
remedy. Forfeiture, by contrast, is concluding its breaking-in period. Law
enforcement agencies continue to assimilate financial remedies into their
main programs and to regularize their use. For example, the Executive
Office for Asset Forfeiture of the Department of Justice has promulgated
national guidelines for asset forfeiture, encouraging consensus on the use
152. U.S. GEN. ACCOUNTNG OFFICE, THE WAR ON DRUGS: ARREsTs BURDENING
LOCAL CRnIINAL JUSTICE SYSTEMS, REPORT TO THE CHAIRMAN, PERMANENT
SUBCOMMITTEE. ON NVESTIGATIONS, COMMrITEE ON GOVERNMENTAL AFFAIRS, U.S.
SENATE 1 (1991).
153. See BUREAU OF JUSTICE STATISTICS, supranote 132, at 636.
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of the remedy. They have received nationwide attention and acceptance.
The President's Commission on Model State Drug Laws adopted the
CFRA as a mainstay of its program. It, too, is receiving national praise
and enactment. The initial phase that accompanies integration of any
major new strategy is concluding. The forfeiture program is preparing for
the beginning of the next phase, one of complete integration into a wider
range of legal remedies, beyond reliance on incarceration, and of
continued growth.
V.

CONCLUSION

Forfeiture works. It does not work overnight or completely eradicate
voluntary illegal markets, but it works well. It is based on sound
economic analysis and hundreds of years of experience with ongoing
economically motivated crime. It is well within the limitations of the
United States Constitution, and, apart from minor judicial adjustments, has
not been found otherwise. Forfeiture is consistent with the most basic
values upon which our representative democracy is based. It fosters
financial responsibility for conduct that causes financial damage and
reserves criminal punishment as a last resort. It achieves its proper
purposes by appropriate means. It will continue to evolve to meet the
needs of the future, as it has served the needs of the past.

