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ADVERTISERS, CELEBRITIES, AND PUBLICITY RIGHTS
IN NEW YORK AND CALIFORNIA
I.

INTRODUCTION: WHAT IS THE RIGHT Op PUBLIcTY?.

Picture this: one of those early morning infomercials is selling an
amazing system to improve memory through a talk-show format. The set
includes a desk with a large, old-style microphone in the middle. Small
white lights form a world map on a black backdrop. The middle-aged
host is sitting on the left, wearing slacks, a dress shirt and suspenders, but
no jacket. The guest sits on the right. For most of the show, the camera
focuses on only the guest.
This setting would remind many people of Larry King hosting his live
call-in show on the Cable News Network.1 But it's not. It's an
advertiser using everything identifiable about the Lany King Live!
program to attract viewers and sell his memory improvement system?
The advertiser didn't use Larry King's name, likeness or voice. But he
used various objects and images that usually are associated with the
popular talk show host to sell his product. This was done without King's
permission, and King isn't making any profits from the commercial. Does
the law allow this?
The answer to that question depends largely on the state in which the
issue is litigated. The common law right of publicity protects all people
from the unauthorized use of their persona.3 Stated differently, the right
prevents others from taking our personal qualities-such as name,
likeness, voice and signature-without our permission and then using them
for profit. A common law right of publicity is recognized by sixteen
states, including California. 4 Other states, including New York and
1. Larry King Live! is an hourlong call-in talk show broadcast weeknights on CNN.
King, with his familiar gravelly voice, has interviewed hundreds of celebrities, political

figures and newsmakers about topics ranging from President Clinton's health care plan to
Geena Davis's latest motion picture.
2. This example is based on a 30-minute infomereial for the Mega Memory Home
Study Course, by Mega Systems, Inc. of Merillsville, Ind. The advertisement, featuring

Kevin Trudeau, the founder of the American Memory Institute, was broadcast on New
York-area television stations during the fall and winter of 1993.
3. The right of publicity has been defined as "the right to prevent others from using
one's name or picture for commercial purposes." Douglass v. Hustler Magazine, Inc., 769
F.2d 1128, 1138 (7th Cir. 1985) (Posner, J.).
4. See Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562, 572-77 (1977),
on remand, 376 N.E.2d 582 (Ohio Sup. Ct. 1978); Douglass v. Hustler Magazine, Inc.,
769 F.2d 1128, 1138-39 (7th Cir. 1985) (Illinois); Bi-Rite Enters., Inc. v. Bruce Miner
Co., Inc., 757 F.2d 440, 444 (1st Cir. 1985) (Connecticut); Carson v. Here's Johnny
Portable Toilets, Inc., 698 F.2d 831, 834-35 (6th Cir. 1983), aff'd, 810 P.2d 104 (6th Cir.
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California, have statutes protecting against economic appropriation of
identities, sometimes under the name of "right of privacy." 5 Moreover,
two states, Nebraska and New York, expressly have rejected the common-

law right of publicity. 6

To complicate matters further, the states

recognizing the right of publicity do so to varying extents.7 New York

limits the right to unauthorized appropriations of name and likeness,8

1987) (Michigan); Memphis Devel. Found. v. Factors Etc., Inc., 616 F.2d 956, 957-58
(6th Cir. 1980) (Tennessee); Zim v. Western Publishing Co., 573 F.2d 1318, 1327 (5th
Cir. 1978) (Florida); Motschenbacher v. R.J. Reynolds Tobacco Co., 498 F.2d 821, 82526 (9th Cir. 1974) (California); Nature's Way Prods., Inc. v. Nature-Phama Inc., 736 F.
Supp. 245, 251 (D. Utah 1990); Uhlaender v. Henricksen, 316 F. Supp. 1277, 1282 (D.
Minn. 1970); Cabaniss v. Hipsley, 151 S.E.2d 496, 503-04 (Ga. Ct. App. 1966);
Fergerstrom v. Hawaiian Ocean View Estates, 441 P.2d 141, 144 (Haw. 1968); Munden
v. Harris, 134 S.W. 1076 (Mo. Ct. App. 1911); Palmer v. Schonhom Enters., Inc., 232
A.2d 458, 459-61 (N.J. Super. Ct. Ch. Div. 1967); Hogan v. A.S. Barnes & Co., Inc.,
114 U.S.P.Q. 314, 320 (Pa. Ct. Com. Pls. 1957); Kirnbrugh v. Coca-Cola/USA, 521
S.W.2d 719, 722 (Tex. Ct. App. 1975); Hirsch v. S.C. Johnson & Son, Inc., 280 N.W.2d
129, 130 (Wis. 1979).
5. See, e.g., CAL. CIV. CODE §§ 990, 3344 (West Supp. 1993); FLA. STAT. ANN. §
540.08 (West 1986); KY. REV. STAT. ANN. § 391.170 (Michie/Bobbs-Merrill 1984);
MASS. GEN. LAWS ANN. ch. 214, § 3A (West 1989); NEB. REV. STAT. §§ 20-202 to -208
(1991); N.Y. Civ. RIGHTS LAW §§ 50-51 (McKinney 1992); OKLA. STAT ANN. tit. 21, §§
839.1-.3 (West 1983); TENN. CODE ANN. §§ 47-25-1101 to -1107 (1988); UTAH CODE
ANN. §§ 45-3-1 to -3-6 (1981); VA. CODE ANN. § 8.01-40 (1984); WIS. STAT. ANN. §
895.50 (West 1983); see also RESTATEMENT OF TORTS (SECOND) § 652C (1976).
6. See, e.g., Miller v. American Sports Co., Inc., 467 N.W.2d 653, 655 (Neb. 1991)
(stating that all actions under the right of privacy are exclusively statutory); Stephano v.
News Group Publications, Inc., 485 N.E.2d 580, 584 (N.Y. 1984) (holding that there is
no common law right of publicity, and all such rights are to be found in §§ 50 and 51 of
the N.Y. Civil Rights Law).
7. See J. Eugene Salomon, Jr., Note, The Right of Publicity Run Riot: The Casefor
a Federal Statute, 60 So. CAL. L. REV. 1179, 1179-81 (1987).
8. See N.Y. Civ. RIGHTS LAV §§ 50-51. The provisions state, in pertinent part:
A person, finm or corporation that uses for advertising purposes, or for the
purposes of trade, the name, portrait, or picture of any living person without
having first obtained the written consent of such person, or if a minor of his or
her parent or guardian, is guilty of a misdemeanor.
N.Y. Civ. Rights Law § 50.
Any person whose name, portrait or picture is used within this state for
advertising purposes or for the purposes of trade without the written consent first
obtained as above provided may maintain an equitable action . . . against the
person, firm or corporation so using his name, portrait or picture, to prevent and
restrain the use thereof; and may also sue and recover damages for any injuries
sustained by reason of such use and if the defendant shall have knowingly used
such person's name, portrait or picture in such manner as is forbidden or

19941

NOTE: PUBLrCIY RIGHTS

while California protects voice and signature.'
Still others protect
appropriations of "personality" 1" and "identity.""
In the broadest

pronouncement of the right thus far, a federal appeals panel recently stated
a rule that arguably permits an individual to sue when another person so
much as evokes his or her personality. 12
Commentators have justified the right of publicity in different
ways.13 The most common justification involves the desire for privacy
declared to be unlawful by section fifty of this article, the jury, in its discretion,
may award exemplary damages.
N.Y. Civ. Rights Law § 51.
9. See CAL. Civ. CODE § 3344(a). The provision states, in pertinent part:
Any person who knowingly uses another's name, voice, signature, photograph,
or likeness, in any manner, on or in products, merchandise or goods, or for
purposes of advertising or selling, or for soliciting purchases of, products,
merchandise, goods or services, without such person's prior consent... shall
be liable for any damages sustained by the person injured as a result thereof.
Id.; see also CAL. CiV. CODE § 990 (deceased personality's name, voice,
signature, photograph or likeness; unauthorized use; damages and profits from
use; persons entitled to exercise rights; successors in interest or licensees;
registration of claim; uses not requiring consent).
10. See Guglielmi v. Spelling-Goldberg Prods., 603 P.2d 454 (Cal. 1979) (citing
Lugosi v. Universal Pictures, 603 P.2d 455 (Cal. 1979)).
11. See White v. Samsung Elecs. Am., Inc., 971 F.2d 1395 (9th Cir. 1992) [White
1], reh'g denied, 989 F.2d 1512 (9th Cir.) White 17], cert. denied, 113 S. Ct. 2443 (1993).
12. White I, 971 F.2d at 1397-99.
13. See, e.g., Michael Madow, Private Ownership of Public Image: PopularCulture
and Publicity Rights, 81 CAL. L. REV. 127, 135, 178-79 (1993). The author lists three
general justifications for the right of publicity: (1) Moral arguments that are "based on the
supposed right of persons to 'reap the fruits of their labors,' or the injustice of permitting
others to 'reap where they have not sown'"; (2) economic arguments based on the theory
that "the right of publicity provides needed incentives to stimulate creative effort and
achievement"; and (3) a consumer protection argument based on the concept that the right
of publicity "promotes the flow of useful information about goods and services to
consumers and protects them from deception and related marketplace harms." Id. at 17879. However, Madow attempts to rebut each justification in questioning whether the right
of publicity "should exist at all" because "publicity rights exact a higher cost in important
competing values (notably, free expression and cultural pluralism) than has generally been
appreciated." Id. at 134.
In addition, justifications for the right of publicity are similar to those in the federal
federal trademark laws, see, e.g., 15 U.S.C. § 1125(a)(1) (1994) (section 43(a)(1) of the
Lanham Trademark Act) (creating statutory tort of false representation of goods in
commerce), and the federal copyright scheme, see 17 U.S.C. §§ 101-810 (Supp. V 1993)
(the Copyright Act)); see also Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S.
562, 576-77 (1977):
Of course, Ohio's decision to protect petitioner's right of publicity here rests on
more than a desire to compensate the performer for time and effort invested in
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and financial gain. As one commentator has noted, "[tihe right to control
the unauthorized advertising use of names and likenesses is based both on

an individual's right of privacy and on his economic interest in his
personality."1 It is important to recognize, however, that courts rarely
attempt to characterize the right of publicity as either a privacy or
publicity right;15 most courts now recognize it as a property right.16
One justification for the right of publicity states that it protects against
invasions of privacy."7 This is based on the theory that all persons have
the right to be left alone, and when that right has been invaded, the

resulting emotional injury should be grounds for injunctive relief and
money damages.'" For example, imagine waking up one morning to find
that your photograph has been used for the front of a cereal box. Maybe
the picture is quite unflattering. You probably would be surprised,
embarrassed and humiliated-maybe even shocked-and, under some
circumstances, subject to ridicule from the community. 19
Second, there are joint "moral"' and "economic" 1 justifications

for the right of publicity. The moral aspect centers on the prevention of
unjust enrichment and the equitable policy of enabling successful persons
his act; the protection provides an economic incentive for him to make the
investment required to produce a performance of interest to the public. This
same consideration underlies the patent and copyright laws long enforced by this
court. .

.

. These laws perhaps regarded the 'reward to the owner (as) a

secondary consideration,' but they were 'intended definitely to grant valuable,
enforceable rights' in order to afford greater encouragement to the production of
works of benefit to the public.
Id. (citations omitted).
14. James M. Treece, Commercial Exploitation of Names, Likenesses, and Personal
Histories, 51 TEX. L. REV. 637, 652 (1973); see also H. Lee Hetherington, Direct
Commercial Exploitation of Identity: A New Age for the Right of Publicity, 17 COLUM.VLA J.L. & ARTS 1, 15 (1993) (stating that "varying rationales have been advanced for
the protection of publicity rights, most of which traditionally focused on the personal and
property interests of the celebrity" but arguing that "equally important national and
international economic interest exert increasing influence on the entire spectrum of celebrity
rights").
15. See Harold R. Gordon, Right of Property in Name, Likeness, Personality and
History, 55 N.W. L. REV. 553, 602-613; see also Treece, supra note 14, at 652-53
("Unauthorized advertising use of an individual's personality nearly always invades either
his right to privacy, his economic interest in his name or likeness, or both.").
16. Madow, supra note 13, at 130-31 n.14.
17. See Gordon, supra note 15, at 557-61.
18. See N.Y. CIV. RIGHTs LAW § 51 (McKinney 1992).
19. See Roberson v. Rochester Folding Box Co., 171 N.Y. 538, 542-43 (1902).
20. Madow, supra note 13, at 135, 178.
21. Id.
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to reap the rewards of their labor.' This is particularly applicable to
persons who have achieved celebrity status and whose name, likeness,
voice or even signature can be sold for thousands, perhaps millions, of
dollars to endorse products and services. 3 For example, imagine you
are a celebrity who wakes up to find her picture on the cover of a cereal
box. The picture is very flattering and will attract many customers to an
otherwise bland product. Because your likeness carries high commercial
value, you should be able to sell it to whomever you want on bargained
terms.
The unauthorized use of your photo is, in effect, a
misappropriation of property for which you are entitled to an injunction
preventing its further use and money damages. 4 The law views it as
unfair that a person has worked so hard to achieve celebrity status, only
to have others undermine that achievement by stealing the increased value
in that celebrity's personality. 5
While the privacy rationale for the right of publicity focuses on the
injury to the plaintiff's emotions,' the economic aspect focuses on the
need to stimulate creative effort and achievement.' Thus, "people will
farm land or write books only if they have some measure of assurance that
they will be able to reap what they sow."' The theory is that no one
will produce socially desirable products or services without the certainty
that they will be able to keep the benefits from their work.2 9 Thus, why
should a celebrity work to achieve superstar status only to have others
reap all the endorsement profit? In this respect, the right of publicity
seeks to encourage people-future celebrities, perhaps-to become
successful by assuring them that no one may use the increased value of
their persona without their permission.
22. Id. at 182-205.
23. See id. at 129 (listing three ways in which the celebrity generates economic value:
(1) intense demand for celebrity news stories and gossip; (2) a large market for
merchandise bearing the names, faces or other identifying characteristics of celebrities; and
(3) as enhancing the marketability of other products and services).
24. See CAL. CIV. CODE § 3344; N.Y. Civ. RIGmS LAW §§ 50-51.
25. See Madow, supra note 13, at 178.
26. Id. at 168.
27. See id. at 205-228.
28. Id. at 205.
29. See id. at 206.
30. See Lugosi v. Universal Pictures, 603 P.2d 425, 438, 441 (Cal. 1979) (Bird, C.J.,
dissenting) ("Often considerable money, time and energy are needed to develop one's
prominence in a particular field. Years of labor may be required before one's skill,
reputation, notoriety or virtues are sufficiently developed to permit an economic return
through some medium of commercial promotion" and that "providing legal protection for
the economic value in one's identity against unuathorized commercial exploitation creates
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Constitutional and statutory constraints limit the right of publicity.31
In contrast to state statutory schemes, the First Amendment32 to the U.S.
Constitution is sufficiently broad to protect the unauthorized use of a
celebrity's identity when it is used for informational, entertainment or
other public interest purposes.3 3 Rights of publicity are most likely to be
litigated by advertisers and celebrities in two states: New York and
California. Both states recognize the right, but do so to different extents
a powerful incentive for expending time and resources to develop the skills or achievements
prerequisite to public recognition and assures that the individual will be able to 'reap the
reward of his endeavors.'") (citing Zacchini v. Scripps-Howard Broadcasting Co., 433
U.S. 562, 573 (1977)).
31. The right of publicity also is limited by the First Amendment rights of the media.
U.S. CONST. amend. I ("Congress shall make no law.., abridging the freedom of...
the press. .. ."). This amendment is applied to the states through the Due Process Clause
of U.S. CONST. amend. XIV ("[N]or shall any State deprive any person of life, liberty or
property without-due process of law."). Duncan v. Louisiana, 392 U.S. 947 (1968); Fiske
v. Kansas, 274 U.S. 380 (1927).
New York acknowledged the supremacy of the First Amendment over publicity rights
in Stephano v. News Group Publications, Inc., 474 N.E.2d 580 (N.Y. 1984). The court
noted that the statute does not defime trade or advertising purposes and stated that "courts
have consistently held, from the time of its enactment, that these terms should not be
construted to apply to publications concerning newsworthy events or matters of public
interest. The exception reflects Federal and State constitutional concerns for free
dissemination of news and other matters of interest to the public." Id. at 584-85 (citations
omitted).
The First Amendment guarantee of freedom of speech also limits the right of
publicity. U.S. CONST. amend I ("Congress shall make no law... abridging the freedom
of speech... ."). This guarantee is applied to the states through U.S. Const. amend. XIV
("nor shall any State deprive any person of life, liberty, or property, without due process
of law"). Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447 (1978); see Central Hudson Gas
& Elec. Corp. v. Public Serv. Comm'n of N.Y., 447 U.S. 557, 561 (1980); Virginia State
Pharmacy Bd. v. Virginia Citizens Consumer Council, 425 U.S. 748, 762 (1976).
Advertisers have freedom of speech rights under the First Amendment's commercial
speech doctrine, but those freedoms are far more limited than political and expressive
speech and can be regulated by the state. See Central Hudson, 447 U.S. at 563; Virginia
Pharmacy Bd., 425 U.S. at 763.
32. U.S. CONST. amend. I ("Congress shall pass no law.., abridging the freedom
of speech. .. ").
33. See, e.g., Stephano v. News Group Publications, Inc., 474 N.E.2d 580, 584-85
(N.Y. 1984) ("Courts have consistently held ... that [the New York statute] should not
be construed to apply to publications concerning newsworthy events or matters of public
interest. The exception reflects Federal and State constitutional concerns for free
dissemination of news and other matter of interest to the public .... .").
In addition, the common law right in some instances overlaps with the federal
trademark statutes. See supra note 13.
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and for different reasons.'

New York's statutory right protects onl

"name, portrait or picture"3'

and is based on privacy concerns.

California's statute extends beyond the 7 scope of New York's includes

"voice, signature [and] photograph,"
and is based primarily on
economic and moral concerns." The case law interpreting California's
right of publicity, as enunciated recently by the United States Court of
Appeals for the Ninth Circuit,39 arguably goes so far as to protect against
appropriation of anything that evokes a person's personality.' The reach

of these laws extends beyond the borders of their states of enactment.41

Part of the right of publicity is the use of celebrity testimonials and

endorsements in advertising.42

As in the Larry King example,

advertisers seek to link their product to a popular image or winning

personality to attract consumers.43 On the other hand, celebrities expect
to be paid for uses of their name or likeness."

Thus, when advertisers

use images that remind consumers of a celebrity while avoiding the large
payments such celebrities receive for endorsements and testimonials, the

celebrity may have been deprived of the money he or she would have
otherwise received from the endorsement. Clearly, the right of publicity

is fraught with conflicting interests.

The advertiser seeks to sell his

34. See Stephano, 474 N.E.2d at 583-84 (stating that New York does not have a
common law right of publiety and the statutory right only applies to the name, portrait or
picture of a living person); see also N.Y. CIv. RIGHTS LAW §§ 50-51. But see White 1, 971
F.2d 1395, 1399 (stating that California's common law right to publicity is not confined
to name, likeness or voice and protects a celebrity's right to exploit the value of her
identity).
35. See N.Y. CIV. RIGHTS LAW §§ 50-51.
36. See generally notes 64-89 and accompanying text.
37. See CAL. CIV. CODE §§ 990, 3344.
38. See infra notes 229-33 and accompanying text.
39. See White 1, 971 F.2d 1395.
40. See White I, 989 F.2d at 1514 (Kozinski, J., dissenting from the order rejecting
the suggestion for rehearing en bane).
41. See id. at 1518:
A right of publicity created by one state applies to conduct everywhere, so long
as it involves a celebrity domiciled in that state. If a Wyoming resident creates
an ad that features a... California right of publicity law even if he's careful to
keep the ad from being shown in California.

Id.
42. See id. at 1515 n.17 (stating that "the right of publicity isn't aimed at or limited
to false endorsements; that's what the Lanham Act is for"). For the pertinent text of the
Lanham Act, see infra note 162.
43. See infra notes 187-90 and accompanying text.
44. See infra notes 218-25 and accompanying text.
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product in as cost-efficient a manner as possible to maximize his profits.
The celebrity believes he should be paid for any use of his personality that
helps attract consumers to the product. The tension between the
advertisers' and celebrities' rights are treated differently under the laws of
New York and California.'
Part II of this note traces the evolution and present state of the right
of publicity in New York' and California.4 7 This historical review is
important to understand how the right of publicity evolved into its current
state in each jurisdiction. Part II provides an analytical framework under
which the rights of publicity of New York and California can be compared
and contrasted.s Furthermore, Part I analyzes both states' right of
publicity from the viewpoint of advertisers49 and celebrities.
Part IV
concludes that New York's right of publicity, with its narrow scope and
liberal construction, favors advertisers' freedom to use ideas and objects
in the public domain.51 Meanwhile, the California common law is vague
and unwieldy and favors the interests of celebrities at the expense of both
certainty of law and advertisers' ability to use personal attributes of
celebrities without their consent.52
This note concludes that the New York right of publicity makes more
sense than its California counterpart.53 The reason is twofold. First, the
New York statute provides clear notice of the boundaries of the right by
listing the personal qualities that the state will protect from unauthorized
commercial use. The California common law rules, as stated by the Ninth
Circuit and the Supreme Court of California, contain terms that are
difficult to define and that effectively chill the advertiser's ability to create
innovative methods of advertising." Second, the New York statute's
scope is limited to protect only the most personal of qualiies: name and
likeness. Consequently, all other personal attributes, such as voice,
signature and personality, are unprotected from unauthorized use for
45. See infra notes 60-183 and accompanying text.
46. See infra notes 60-109 and accompanying text.
47. See infra notes 110-83 and accompanying text.
48. See infra notes 184-86 and accompanying text.
49. See infra notes 187-214 and accompanying text.
50. See infra notes 215-39 and accompanying text.
51. See infra notes 240-48 and accompanying text.
52. See id.
53. See id.
54. See White 1, 971 F.2d at 1398-99 (defining California's common law right of
publicity broadly and stating that there are no specific criteria for determining whether a
celebrity's identity has been unlawfully appropriated).
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commercial purposes."
This is a sensible balance because it assures
celebrities that they will be paid for uses of their most valuable
commodities-their name and face-while enabling advertisers to use some
of these secondary personal characteristics to attract consumers to products
and services."
Consequently, the practical right of publicity found in the New York
statute would prevent Larry King from obtaining an injunction or
recovering money damages for the advertisement described above.57
Larry King's name wasn't used. Nor was his portrait or picture. His
trademark shirt-sleeves-and-suspenders look,5" the old-style microphone
and the dark background with small white lights were all that was
misappropriated. A viewer might be reminded of Larry King while
watching the infomercial. You might even argue that part of Larry King's
personality (the way he dresses every night on television) was taken for
the commercial. Yet none of these qualities are so fundamentally personal
that Larry King should be able to prevent their use by others for
commercial purposes. King suffered neither personal nor economic
injuries from the ad and should not have the ability to bar the advertiser
or manufacturer from using certain images merely because he is a
celebrity and those images have been associated with him.
II. THE RIGHT OF PUBLICITY
A. New York
There is no common-law right of publicity in New York. 59 Since
1903, New York courts have expressly and repeatedly renounced any
judge-made right to a remedy for the unauthorized appropriation of a
55. See id.
56. See id.
57. See supra notes 1-2 and accompanying text.
58. Larry King's shirtsleeves-and-suspenders look often has been referred to as his
"trademark." See Kevin Cowherd, Larry King's Greatest Coup, BALTIMoRE EVENING
SUN, Nov. 16, 1992, at 1D; Jill Lawrence, Larry King: The Hostfor Main Street, U.S.A.,
ST. Louis POST-DISPATcH, Feb. 16, 1994, at 8F; Lois Romano, The Reliable Source,
WASH. POST, April 1, 1994, at D3; Tom Shales, Perot: Don't Speak When I'm

Interrupting!, WASH. POST, Nov. 10, 1993, at 8F.
59. See Stephano v. News Group Publications, Inc., 474 N.E.2d 580, 584 (N.Y.
1984) ("Since the 'right of publicity' is encompassed under the Civil Rights Law as an
aspect of the right to privacy, which, as noted, is exclusively statutory in this state, the
plaintiff cannot claim an independent common-law right of publicity.").
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person's name or likeness.' Instead, any such right is to be found in
sections 50" and 5162 of the New York Civil Rights Law. The issue
of whether a common law remedy for such appropriation should exist was
decided by New York courts under the rubric of the right to privacy. '
A right to privacy was foreign to the law in the late 1800s, but was
given an initial surge of credibility when two leading authorities, Samuel
D. Warren and Louis D. Brandeis,' called for its establishment.'
Warren and Brandeis wrote that the privacy and property rights have
gradually broadened from protecting persons only from physical injury to
a more general concern for a person's right to enjoy life. The authors
60. See, e.g., id.; James v. Delilah Films, 544 N.Y.S.2d 447, 450 (Sup. Ct. 1989)
(citing Stephano); Welch v. Group W. Prods., Inc., 525 N.Y.S.2d 466, 468 n.1 (Sup. Ct.
1987) ("In New York State the so-called "right of publicity" is merely an aspect of the
right of privacy and is not an independent common-law right."); Onassis v. Christian DiorNew York, Inc., 472 N.Y.S.2d 254, 258 (Sup. Ct. 1984); Apple Corps Ltd. v. Adirondack
Group, 476 N.Y.S.2d 716, 720 (Sup. Ct. 1983) ("All the cases cited [supporting] this
alleged right of publicity are in the Federal Courts or in courts of other States. There are
no New York cases of which this court is aware recognizing such an independent right, and
several intertwined with other problems which appear to deny its existence."); see also
Lerman v. Flynt Distr. Co., Inc., 745 F.2d 123 (2d. Cir. 1984) ("New York's highest
court has consistently reminded litigants that 'there exists no so-called common-law right
to privacy' in New York.") (citing Arrington v. The New York Times Co., 434 N.E.2d
1319 (N.Y. 1982) and Cohen v. Hallmark Cards, Inc., 382 N.E.2d 1145 (N.Y. 1978)).
61. N.Y. Civ. RIGHTS LAW § 50 (McKinney 1992).
62. N.Y. Civ. RIGHTS LAW § 51 (McKinney 1992).
63. See, e.g., Roberson v. Rochester Folding Box Co., 171 N.Y. 583 (1902) (holding
that a girl whose photograph was used without her consent in an advertising campaign had
no cause of action and rejecting the plaintiff's argument that such use of her photograph
was an unwarrantable invasion of her right of privacy).
64. See THE OXFORD COMPANION TO THE SUPREME COURT OF THE UNITED STATES
83-85 (Kermit L. Hall ed., 1992). Louis Dembitz Brandeis (1856-1941) was a United
States Supreme Court Justice between 1916 and 1939. He is famous for his consistent
defenses of individual liberties against government regulation and his deference to Congress
in enacting New Deal programs. See id. However, Brandeis is perhaps best known for
the "Brandeis brief" he submitted as counsel in Muller v. Oregon, 208 U.S. 412 (1908),
in which he argued in support of a law limiting the hours per day that women could work
in laundries and other industries. Brandeis devoted two pages to Supreme Court precedent,
and more than 100 to evidence of the effects of long hours of labor on women, drawing on
medical reports, statistics, and psychological treatises-an unprecedented strategy at the
time. Id. at 85. Brandeis and Samuel D. Warren, classmates at Harvard Law School,
opened a successful commercial law firm in Boston shortly after graduating. Id. at 83.
65. See S. Warren & L. Brandeis, The Right to Privacy, 4 HARV. L. REV. 193
(1890).
66. See id. at 193.
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argued for an even greater extension of the common law that would reach
a person's "right 'to be let alone.'" '67 Warren and Brandeis wrote:
Recent inventions and business methods call attention to the next

step which must be taken for the protection of the person...
[i]nstantaneous photographs and newspaper enterprise have
invaded the sacred precincts of private and domestic life ....
For years there has been a feeling that the law must afford some

remedy for the unauthorized circulation of portraits of private
persons ....
With this article serving as a foundation

,I

the New York courts decided

Roberson v. Rochester Folding Box Co.,7 a case of first impression 7'
involving the misappropriation of a girl's likeness.'

The Franklin Mills

Co. printed about 25,000 advertising posters and lithographs picturing an
attractive teenager, Abigail Marie Roberson, accompanying the slogan
"Flour of the Family."' Ms. Roberson's friends recognized her picture
on the posters, which were conspicuously hung in stores, saloons and

other public places, "with the result that [Ms. Roberson was] greatly
humiliated by . . . scoffs and jeers."'

Ms. Roberson claimed she

became ill from the humiliation and sought $15,000 in damages based on
the theory that the unauthorized use of her photograph for advertising

purposes was an unwarranted invasion of her privacy.75 Ms. Roberson

67. See id. at 195 (citing COOLEY, TORTS 29 (2d ed. 1888)).
68. Id.
69. The Warren & Brandeis article generated support and criticism in legal and general
publications. See Lawrence E. Savell, Right of Privacy-Appropriation of a Person's
Name, Portrait or Picture for Advertising or Trade Purposes Without Prior Written
Consent: History and Scope in New York, 48 ALB. L. REV. 1, 4-5 n.19-21 (1983).
70. 171 N.Y. 538 (1902), rev'g 64 A.D. 30 (N.Y. 1901). Judge Gray's dissenting
opinion cited Warren and Brandeis in urging adoption of the right to privacy. Id. at 563
(Gray, J., dissenting) ("[If it is to be permitted that the portraiture may be put to
commercial, or other, uses for gain, by the publication of prints therefrom, then an act of
invasion of the individual's privacy results, possibly more formidable and more painful in
its consequences, than an actual bodily assault might be.").
71. Id. at 543 (quoting the Appellate Division's opinion that "the theory upon which
this action is predicated is new").
72. For the facts of the case see id. at 54243; see also supra notes 62-69 and
accompanying text.
73. Roberson, 171 N.Y. at 54243; see also William L. Presser, Privacy, 48 CAL. L.
REV. 383, 385 (1960).
74. Roberson, 171 N.Y. at 54243.
75. Id. at 543.

NEW YORK LAW SCHOOL LAW REVIEW

[Vol. 39

also sought pecuniary recovery-the amount of profits the flour company
earned from the unauthorized use of her picture.76 Finally, she sued for
equitable relief, asking the court to enjoin the company from further
circulation of her picture.'
The court of appeals, in a four-three decision, found for the flour
company, rejecting the creation of a common law right to privacy. 78 The
court found no precedent for the new cause of action and concluded that
creating a common law right under the rubric of "right of privacy" would
disrupt well-settled principles of law guiding the advertising profession and
the public.7 9 Importantly, the court noted that "the legislative body could
very well interfere and arbitrarily provide that no one should be permitted
for his own selfish purpose to use the picture or the name of another for
advertising purposes without his consent. " ' The court appeared to be
hinting to the Legislature that, had it the power, the court would have
created the legislation itself.8"
In an case, in 1903 the New York Legislature responded to
Roberson by enacting a statute now codified as sections 50 and 51 of
the Civil Rights Law. Under these provisions, the unauthorized use of a
person's name, portrait or likeness for advertising or trade purposes is a
misdemeanor," subject to an award of money damages and injunctive
76. Id.
77. Id.
78. Id. at 556.
79. Id.
80. Id. at 545.
81. See id. at 556 ("We do not wish to be understood as belittling the complaint. We
have no reason to doubt the feeling of annoyance alleged. Indeed, we sympathize with it,
and marvel at the impertinence which does not respect it. We can only say that it is one
of the ills that under the law cannot be redressed.").
82. See Welch v. Group W. Prods., 525 N.Y.S.2d 466, 468 (Sup. Ct. 1987) ("In
response to [Roberson] .. .[s]ections 50 and 51 of the Civil Rights Law were adopted.");
Rhodes v. Sperry & Hutchison Co., 85 N.E. 1097 (N.Y. 1908) ("There can be little doubt
that [the statute's] enactment was prompted by" the language in Roberson noting that the
Legislature could create a statutory right of publicity.).
83. N.Y. Civ. RIGHTS LAW § 50.
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relief." The statute has been found constitutional by the New York
Court of Appeals' and the United States Supreme Court.'
Despite the statute and the Roberson ruling, however, federal courts,
sitting in diversity jurisdiction and charged with applying New York law,
held for decades that the state's precedent supported a common law right

of publicity. 87 In a line of cases beginning with Haelan Laboratories,
Inc. v. Topps Chewing Gum, Inc.,85 which was the first judicial

pronouncement of the "right of publicity," 89 the Second Circuit held that
84. N.Y. CIV. RIGHTS LAw § 51. These rights of action appear under the title of
"right of privacy." See N.Y. CiV. RIGHTS LAW § 50. The right of privacy is a personal
right, violations of which trigger the compensation of victims for hurt feelings. Id. By
comparison, the right of publicity is intended to protect the commercial value of a person's
identity. See Douglass v. Hustler Magazine, Inc., 769 F.2d 1128, 1138 (7th Cir. 1985).
Sections 50 and 51, read together, award pecuniary damages for the unauthorized use of
a person's name, portrait or picture used for advertising or trade purposes, and therefore
these sections are actually a recognition of what today is known as the right of publicity.
See Treece, supra note 14, at 653 ("[U]nder the New York statute... [i]f the advertiser
presents the plaintiff with afait accompli use of his personality, the plaintiff may recover
for the injury, whether to privacy or to pocketbook.").
85. Rhodes v. Sperry & Hutchinson Co., 85 N.E. 1097 (N.Y. 1908), aff'd, 220 U.S.
502 (1911) (holding the statute does not violate the due process clause of the state
constitution and does not impair the obligation of contracts as guaranteed by the federal
constitution; "[tlhe act is therefore subject to the general rule that... a law operates only
in the future ....
it is [also] sufficient to say that it is impossible to imagine how any
statute can impair the obligation of contracts not existing at the time of its enactment but
to be entered into in the future.").
86. Sperry & Hutchinson Co. v. Rhodes, 220 U.S. 502, 505 (1911), aff'g 85 N.E.
1097 (N.Y. 1908) (holding the statute constitutional against an attack on due process
grounds even though it applied only to photographs taken after it went into effect; "[t]he
Fourteenth Amendment does not forbid statutes and statutory changes to have a beginning
and thus to discriminate between the rights of an earlier and later time.").
87. See Salomon, supra note 7, at 1183 (explaining that, until Stephano, federal courts
assumed that the right of publicity existed in New York as a common law doctrine separate
from §§ 50-51 of the Civil Rights Law).
88. 202 F.2d 866 (2d Cir. 1953).
89. See Sheldon W. Halpem, The Right of Publicity: Comnmercial Exploitation of the
Associative Value of Personality, 39 VAND. L. REV. 1199, 1201 (1986) ("The right of
publicity as currently understood was born out of the determination of the Second Circuit
in Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc."); Madow, supra note 13, at
172 (describing Haelan as the "decisive legal breakthrough for this new econonie
conception of fame"); Prosser, supra note 74, at 406-07 (describing Haelan and concluding
that while it "has not yet been followed, it would seem clearly to be justified.") (footnote
omitted); Barbara Singer, The Right of Publicity: Star Vehicle or Shooting Star?, 10
CARDOZO ARTS & ENT. J. 1, 13 (1991) ("The celebrity's ability to recover for the
unauthorized commercial use of his persona was first recognized in Haelan Laboratories,
Inc., v. Topps Chewing Gum, Inc."); Christopher Pesee, Note, The Likeness Monster:
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a publicity right existed independent of the New York statutory scheme.'
Thus, a judge-made right of publicity was hatched in New York even
though the state's highest court had held that no such right was cognizable
under the common law.
In this case, Haelan, a baseball-card manufacturer, sued its
competitor, Topps, for inducing a baseball player to allow Topps to use
the player's photograph after he had contracted with Haelan for its
exclusive right to use the photograph.91 The court, without citing the
Roberson line of cases, said its judgment was supported by New York
precedent,' and that privacy rights were not limited to those set forth in
sections 50 and 51.' The Haelan court wrote:
it is common knowledge that many prominent persons (especially
actors and ball-players), far from having their feelings bruised
through public exposure of their likenesses, would feel sorely
deprived if they no longer received money for authorizing
advertisements, popularizing their countenances, displayed in
newspapers, magazines, busses, [sic] trains and subways.'
After several decades of following Haelan, federal courts applying New
York law and the New York Court of Appeals now appear to be in
agreement in applying exclusively sections 50 and 51 to cases in which a
person's name or likeness has been appropriated for commercial purposes
without authorization.9 5
In its most authoritative statement on the right of publicity, Stephano
v. News Group Publications, Inc.,' the court of appeals unanimously
and expressly reaffirmed the longstanding Roberson rule that a common
Should The Right of Publicity Protect Against Imitation?, 65 N.Y.U. L. REV. 782, 790-91
(1990) ("The right of publicity made its debut in the landmark case of Haelan Laboratories,
Inc. v.Topps Chewing Gum.").
90. Haelan, 202 F.2d at 868.
91. Id.at 867.
92. Id. at 868. The court cited two New York rulings, Wood v. Lucy, Lady DuffGordon, 118 N.E. 214 (N.Y. 1917) and Madison Square Garden Corp. v. Universal
Pictures Co., 7 N.Y.S.2d 845 (App. Div. 1938), and a federal decision, Liebig's Extract
of Meat Co. v. Liebig Extract Co., 180 F. 688 (2d Cir. 1910). Id.
93. Haelan, 202 F.2d at 868-69.
94. Id. at 868.
95. See Pirone v. MacMillan, Inc., 894 F.2d 579, 586 (2d Cir. 1990) ("Mhe New
York courts have indicated clearly that the Civil Rights Law preempts any common law
right of publicity action .... ).
96. 474 N.E.2d 580 (N.Y. 1984).
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law right of publicity does not exist.'
The court said the right is
encompassed under sections 50 and 51 of the New York Civil Rights Law
as an aspect of the right to privacy, which is exclusively statutory in the
state." Thus, ninety years after the legislature enacted a remedy for
unauthorized commercial appropriations, the law in New York remains the
same: persons can sue only for appropriations of "name, portrait or
picture."

Though the statute is simply and straightforwardly written,' New
York trial and appellate courts generally have interpreted it liberally.
Under a plain meaning interpretation, the statute would permit recovery
only when the plaintiff's name or likeness is used for commercial
purposes; a construction which would bar recovery for celebrity lookalikes, for example. However, while New York courts have consistently
allowed plaintiffs like Abigail Roberson to recover when the elements of
the statute have been satisfied, they also have permitted recovery for
depictions in which the plaintiff is readily recognizable. 1" And, unlike
97. Id. at 584. See Hampton v. Guare, 20 Med. L. Rptr. 1160 (N.Y. Sup. Ct. 1992),
aff'd, 600 N.Y.S.2d 57 (App. Div. 1993) in which the lower court followed Stephano in
holding that §§ 50 and 51 of the Civil Rights Law must be strictly construed and provides
no cause of action unless the plaintiff's name, portrait or picture is used. The fact that
some "characteristics" of the plaintiff are portrayed is insufficient to state a cause of action.
Id.
98. Stephano, 474 N.E.2d at 584. Unlike California's, New York's statute does not
contain a clause-which could open the way for recognition of the common law right of
publicity-providing that remedies outside the statute are unaffected by the statute. See
CAL. CIV. CODE § 3344(g) ("The remedies provided for in this section are cumulative and
shall be in addition to any others provided for by law."); see also Nature's Way Prods. v.
Nature-Pharma, Inc., 736 F. Supp. 245, 251 n.5 (D. Utah 1990).
99. See Singer, supra note 92, at 10 (stating that the statute provides "simplicity,
uniformity and hence predictability").
100. See Stephano v. News Group Publications, Inc., 470 N.Y.S.2d 377, 382 (App.
Div.) (Asch, J., dissenting), rev'd, 474 N.E.2d 580 (N.Y. 1984); see also Onassis v.
Christian Dior-New York, Inc., 472 N.Y.S.2d 254 (Sup. Ct. 1984). Onassis listed several
examples of liberal interpretations of the "portrait or picture" language in the statute: Ali
v. Playgirl, Inc., 447 F. Supp. 723 (S.D.N.Y. 1978) ("portrait or picture" not restricted
to actual photographs, but "comprises any representations that are recognizable as
likenesses of the complaining individual"); Negri v. Schering Corp., 333 F. Supp. 101, 105
(S.D.N.Y. 1971) ("clear and identifiable likeness of aliving person"); Loftus v. Greenwich
Lithographing Co. Inc., 182 N.Y.S. 428 (App. Div. 1920) (even slight changes or
deviations to a depiction of the plaintiff does not prevent recovery); Young v. Greneker
Studios, Inc., 26 N.Y.S.2d 357 (Sup. Ct. 1941) ("portrait or picture" includes any
representation of the plaintiff, whether two or three dimensional. Thus, a mannequin or
sculpture for which the plaintiff was the model could be a basis for recovery.); Binns v.
Vitagraph Co. of Am., 103 N.E. 1108 (N.Y. 1913) (plaintiff, portrayed by an actor in a
'photoplay' without the plaintiff's permission, could recover under the statute). Onassis,
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California, New York's statutes never have been construed as allowing
recovery for appropriations of voice or personal attributes other than name

or likeness." 1 However, when the statutory right has conflicted with the

First Amendment's guarantee of freedom of the press, New York courts

have given broad discretion to the media in reporting matters of public
interest. 102 In addition, sections 50 and 51 apply even when a plaintiff
seeks publicity or uses his name for commercial purposes. 103
The New York statute lists three items-name, portrait and
picture-that advertisers may not use without the owner's consent. This

makes as certain as possible the boundaries of the right of publicity; the
only interpretation required is of the nouns in the statute. Even though the
state has liberally construed the "portrait or picture" components, 104 the
legislature has never gone further than to protect a person's most
fundamental personal attributes-name and likeness-those by which he is
known and recognized on a daily basis and which are most valuable."°5

B. Caitfornia
California law recognizes a broad common law of publicity that has
been criticized as protecting anything that reminds the viewer of another
person." 6 This right is complemented by section 3344 of the California
Civil Code."°7
472 N.Y.S.2d at 258-60.
101. See Maxwell v. N.W. Ayer, Inc., 605 N.Y.S.2d 174 (Sup. Ct. 1993). The
court, in rejecting the plaintiff's §§ 50 and 51 claim that the defendant appropriated his
voice, stated that there is no statutory cause of action under §§ 50 and 51 for
misappropriation or imitation of a voice. Id. at 176 (citing Tin Pan Apple, Inc. v. Miller
Brewing Co., 737 F. Supp. 826 (S.D.N.Y. 1990)). In addition, the court noted that New
York courts "have consistently dismissed common law claims for misappropriation . ..
based on an unauthorized use of an attribute of identity." Id. at 177 (citing Preston v.
Martin Bregman Prods., Inc., 765 F. Supp. 116 (S.D.N.Y. 1991)).
102. See Savell, supra note 70, at 24 ("The value of freedom of speech and press has
prompted the [New York] courts to remove from the category of 'use for the purposes of
trade' publications of newsworthy matters or matters of legitimate public interest, even if
the work is sold for a profit.").
103. See Stephano, 474 N.E.2d at 584 (N.Y. 1984) (citing Shields v. Gross, 448
N.E.2d 108 (N.Y. 1983) and Welch v. Mr. Christmas, 440 N.E.2d 1317 (N.Y. 1982)).
104. See supra notes 102-03 and accompanying text.
105. See Pesce, supra note 92, at 796, 797 (labeling name and likeness as "the most
effective identifiers of celebrities" and describing them as equally valuable).
106. See White 11, 989 F.2d at 1515 (Kozinski, J.,dissenting from the order rejecting
the suggestion for rehearing en bane).
107. For the text of the statute, see supra note 9.
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Just as Warren and Brandeis' article furnished a backdrop for the New
York rejection of the common law right, an article by William L.
Prosser, 1'° a prominent torts professor, provided the California Supreme
Court with its opportunity to recognize the right."° In his 1960 article,
Privacy,"'° Prosser based his discussion of the effects of the Warren
and Brandeis article"' on the law' and described the "right to be let
alone "11as encompassing four distinct torts:
(1) Intrusion upon the plaintiff's seclusion or solitude, or into his
private affairs. (2) Public disclosure of embarrassing private facts
about the plaintiff. (3) Publicity which places the plaintiff in a
false light in the public eye. (4) Appropriation, for the
defendant's advantage, of the plaintiff's name or likeness." 4
The fourth tort was defined as the "exploitation of attributes of the
plaintiff's identity."11
In 1971, on the basis of Prosser's enunciation of the fourth catagory
of privacy law, the California legislature enacted section 3344(a) of the
Civil Code,"' which embodies the law of appropriation of name and
likeness for commercial purposes." 7
The differences between the
statutory and common law actions are twofold."'
First, the statute
108. See Prosser, Privacy, supra note 74.
109. See id.
110. Id.
111. See supra notes 65-71 and accompanying text.
112. Prosser initially discussed the article's effect upon the New York Court of
Appeals in Roberson. See Prosser, supra note 74, at 383-86.
113. Id. at 389 (citing COOLEY, TORTs 29 (2d ed. 1888)).
114. Id.
115. Id.at 401.
116. CAL. CrV. CODE § 3344(a).
117. See id.; see also Johnson v. Harcourt, Brace, Jovanovich, Inc., 118 Cal. Rptr.
370 (Ct. App. 1974) (stating that the category of appropriation of name or likeness for
commercial purposes was "codified in California" by § 3344(a)).
118. See, e.g., Eastwood v. Superior Court, 198 Cal. Rptr. 342, 346 n.6 (citing
Fairfield v. American Photocopy Equip. Co., 291 P.2d 194 (Cal. Ct. App. 1955)) (stating
that the Johnson court incorrectly stated that the legislature codified the law of
appropriation of name and likeness for commercial purposes because there are two
differences between the common law and § 3344(a)); see also White I, 971 F.2d at 1403
(Alarcon, J., dissenting in part, concurring in part) (stating that "the California Court of
Appeal in Eastwood specifically addressed the differences between the common law right
to [sic] publicity and the statutory cause of action codified in California Civil Code section
3344").
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requires knowing use of name and likeness. 9 Unlike the common law,
mistake and inadvertance are no defense against commercial
appropriation."i ° Second, the statute provides that cumulative remedies
are in addition to any provided for by the common law."' Moreover,
California courts have construed the section as also requiring a direct

connection between the use of the personal attribute and the commercial
purpose. 122
In an unlikely parallel with New York law, federal courts applying
California law recognized a common law right of publicity in the state

before the state's highest court had done so."2 3 This first occurred in the
1974 decision of Motschenbacher v. R.J. Reynolds Tobacco Co. "

Relying on Prosser and decisions of other courts," 3 the Motschenbacher
court allowed the plaintiff, a race car driver, to sue when the tobacco
119. CAL. CIV. CODE § 3344(a) ("Any person who knowingly uses another's name,
voice, signature, photograph, or likeness, in any manner . ..without such person's prior
consent.., shall be liable for any damages ... .") (emphasis added); see also Eastwood,
198 Cal. Rptr. at 346 n.6.
120. See Eastwood, 198 Cal. Rptr. at 346 n.6 (citing Fairfield v. American Photocopy
Equip. Co., 291 P.2d 194 (Cal. Ct. App. 1955)).
121. See CAL. CIV. CODE § 3344(g) ("The remedies provided for in this section are
cumulative and shall be in addition to any others provided for by law."); see also
Eastwood, 198 Cal. Rptr. at 346 n.6.
122. See Eastwood, 198 Cal. Rptr. at 347 (citing Johnson v. Harcourt, Brace,
Jovanovich, Inc., 118 Cal. Rptr. 370 (Ct. App. 1974)).
123. See, e.g., Motschenbacher v. R.J. Reynolds Tobacco Co., 498 F.2d 821, 826
n.15 (9th Cir. 1974) (noting that "at least two California trial courts have already
recognized the 'right of publicity,'"-but citing no state Supreme Court decisions to
support this point-and then holding that "California's appellate courts would, in a case
such as this one, afford legal protection to a person's proprietary interest in his own
identity"); see also White I, 971 F.2d at 1403 (Alarcon, J.,concurring in part, dissenting
in part) ("California, after our decision in Motschenbacher, specifically contemplated
protection for interests other than name or likeness .... "). For a description of how the
Second Circuit was the first to state that New York state law included a right of publicity,
see supra text accompanying notes 90-97.
124. 498 F.2d 821 (9th Cir. 1974).
125. See id. at 825-26 ("So far as we can determine, California has no case in point;
the state's appropriation cases uniformly appear to have involved only the 'injury to
personal feelings' aspect of the tort. Nevertheless, from our review of the relevant
authorities, we conclude that the California appellate courts would, in cases such as this
one, afford legal protection to an individual's proprietary interest in his own identity ...
and protect it.").
The "relevant 'authorities" appear to be WILLIAM L. PROSSER, THE LAWV OF TORTS
(4th ed. 1971), and a handful of federal and state court decisions, including Haelan
Laboratories v. Topps Chewing Gum, Inc., 202 F.2d 866 (2d' Cir. 1953).
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company had used his race car in cigarette advertisements. l The court
defined the right of publicity as "appropriation of the attributes of one's
identity"" z It admitted that the driver of the car, the plaintiff, was
unrecognizable,"
but concluded
that the car's distinctive
decorations 129 caused some readers to think the pictured car was the
plaintiff's and that the plaintiff was actually driving it."3

The Supreme Court of California first recognized the common-law
right of publicity five years later, in Lugosi v. Universal Pictures,"'
although the Lugosi court postured as if the right had been established
previously. 32 The plaintiffs, heirs of Bela Lugosi, who produced

Dracula, sought to recover the profits made by the defendant in its
licensing of the Count Dracula character in subsequent films. 33 The
defendant used Lugosi's likeness to merchandise Count Dracula even
though other actors appeared in the film."3 The court was forced to
determine not only whether Lugosi had a proprietary interest in his
likeness, but also whether that interest was descendible-that is, whether
it could be enforced by his heirs. 35 The court, relying entirely on

126. Motschenbacher, 498 F.2d at 827.
127. Id. at 824.
128. Id. at 827.
129. See id. at 822. The advertisement altered the photograph of Motschenbacher's
car, changing the number on the car from "11" to "71", attaching a spoiler, adding the
word "Winston" to the spoiler, and removing other advertisements that were on the car.
Id. But they did not alter the car's white pinstripes, oval medallion and red color. Id.
130. See id.
131. 603 P.2d 425 (Cal. 1979). A concurring opinion noted that "[the right of
publicity] is a strained adaptation of a common law cause cause of action unknown either
in a statute or case law in California." Id. at 431-32 (Mosk, J., concurring).
132. See id. at 428 ("In brief, Lugosi in his lifetime had a right to create in his name
and /or likeness '. . . a right of value' which . . . Lugosi could, if he elected not to
exercise such right, protect it from invasion by others by a suit for injuction and/or
damages."). The court cited no precedents for this proposition, but based this rule on
Prosser's Privacy article published 19 years earlier. Id.
133. See id. at 427.
134. See id.
135. See id. The court resolved the issue of descendibility (an issue beyond the scope
of this note) by holding that the right to exercise the right of publicity is not descendible,
and therefore must be exercised by a person during his lifetime. See id. at 431. The court
thus reversed the trial court and directed the trial court to enter judgment for Universal
Pictures. See id.
The legislature later enacted a statute to change this part of Lugosi. The statute reads,
in part:
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Prosser and decisions of other states' courts,1 36 appeared to assume that

a right of publicity was well-founded in the law. In a decision on the

same day, Guglielmi v. Spelling-Goldberg Productions, 37 the court

defined the right of publicity as "protect[ing] against the unauthorized use

13
of one's name, likeness or personality." 1

The "personality" part of the definition appeared to have been

eliminated just four years later in Eastwood v. Superior Court. 39 There,
the California Court of Appeal fleshed out the elements of the cause of

action for appropriation of name or likeness in statutory-like terms taken

from Prosser's widely cited treatise on torts.1" The National Enquirer
knowingly used, without permission, Clint Eastwood's name, photograph,
and likeness on the front page of its publication and related television
advertisements.141 The Court interpreted the "personality" component
of the ruling as giving the plaintiff "the power to control the exploitation
of one's personality through licensing agreements." 42 The Eastwood

court said that to plead a violation of the rights of publicity, plaintiff must
allege "(1) the defendant's use of the plaintiff's identity; (2) the

appropriation of the plaintiff's name or likeness to the defendant's
advantage, commercial or otherwise; (3) lack of consent; and (4) resulting
Any person who uses a deceased personality's name, voice, signature,
photograph or likness, in any manner, on or in products, merchandise or goods,
or for purposes of advertising or selling . . . without prior consent from the
[person to whom the right of consent is transferred or passed], shall be liable for
any damages sustained by the persons or persons injured as a result thereof.
CAL. CIV. CODE § 990.
136. Lugosi, 603 P.2d at 428-31 (citing, among others, Cepeda v. Swift and Co., 415
F.2d 1205 (8th Cir. 1969); Haelan Labs., Inc. v. Topps Chewing Gum, Inc., 202 F.2d 866
(2d Cir. 1953); and Uhlaender v. Henricksen, 316 F. Supp. 1277 (D. Minn. 1970)).
137. 603 P.2d 454 (Cal. 1979).
138. Id. at 455.
139. 198 Cal. Rptr. 342 (Ct. App. 1983).
140. See id. at 347 (citing Prosser, supra note 68); see also White 1, 971 F.2d at 1397.
141. Eastwood, 198 Cal Rptr. at 348. The court first concluded that the publication
by the Enquirer of Eastwood's picture on its front page and its related television ads
satisfied the commercial exploitation aspect of the statutory and common law claims. Id.
at 349. In the second part of its opinion, the Eastwood court balanced the Enquirer's First
Amendment interests against Eastwood's ability to control the commercial exploitation of
his personality, id., and concluded that "the First Amendment does not immunize Enquirer
when the entire article is allegedly false." Id. at 352. This result is contrary to how New
York courts have interpreted the balance between the right of publicity and the First
Amendment. See Savell, supra note 70, at 23-32. This issue, however, is ancillary to the
focus of this note and will not be further discussed.
142. Id. at 348.
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The court interpreted the "commercial advantage" 14
injury."43
element very broadly, holding that actor Clint Eastwood had valid
statutory and common law claims against the National Enquirer. Three
times in the past six years, the Ninth Circuit has announced and applied
broad definitions of the right of publicity. In Midler v. Ford Motor
Co. , 4 the court held that singer Bette Midler had stated a common law
cause of action when the defendant used a Midler sound-alike to sing Do
You Want to Dance? in its television commercial."
Midler had
previously made the song famous. On these facts, the court stated that,
when voice is a sufficient indicia of a celebrity's identity, the right of
publicity protects it from imitation for commercial purposes, absent prior
consent."
In Waits v. Frito-Lay Inc.,'" another sound-alike case, the
court followed the Midler holding and noted that the jury reasonably found
the simulated vocal performance conveyed the impression that the plaintiff
was singing the song. 49
The Ninth Circuit stretched its right of publicity even further in White
v. Samsung Electronics America, Inc.," 5 a ruling one practitioner
described as going "further than it or any other court ever has in
protecting an individual's right of publicity." 15 ' Samsung, in an effort
to persuade consumers that its products were long-lasting, circulated
advertisements showing a metallic robot, with a wig, necklace and evening
143. Id. at 347.
144. See id. The third prong of the Eastwood test for stating a claim on right of
publicity grounds states that the plaintiff must allege that "the appropriation of plaintiff's
name or likeness (was] to defendant's advantage, commercially or otherwise."
145. 849 F.2d 460 (9th Cir. 1988).
146. See id. at 463. The court reasoned that "a voice is as distinctive and personal
as a face. The human voice is one of the most palpable ways identity is manifested . . .
. The singer manifests herself in her song. To impersonate her voice is to pirate her
identity." Id.
The court also held that because the defendant did not appropriate Midler's voice, but
merely copied it, the celebrity singer could not state a claim under § 3344. Id.
147. Id.
148. 978 F.2d 1093 (9th Cir. 1992).
149. Id. at 1098-99. The court also rejected the defendant's claims that the Midler
tort was preempted by the federal Copyright Act and that it was impliedly overruled by the
U.S. Supreme Court in Bonito Boats Inc. v. Thunder Craft Boats Inc., 489 U.S. 141
(1989). See Waits, 978 F.2d at 1099-1100.
150. 971 F.2d 1395 (9th Cir. 1992), reh'g denied, 989 F.2d 1512 (9th Cir. 1993),
cert. denied, 113 S. Ct. 2443 (1993).
151. Lisa M. Gigliotti, Beyond Name and Likeness: Should California'sExpansion of
the Right ofPublicity Protect Non-Human Identity?, 83 TRADEMARK REP. 64, 64 (Jan.-Feb.
1993).
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gown selected by the advertiser to resemble Vanna White's hair and style

of dress."
This robot was posed beside a set piece that could only be
the Wheel of Fortune53 letter board. 1" The picture was accompanied

by the words "Longest-running game show. 2012 A.D." 55 White, who
did not consent to the use of the robot, sued the defendant and its
advertising agency under the common law and section 3344.156 The

district court granted Samsung's motion for summary judgment on all

White's claims.157
The Ninth Circuit reversed the grant of summary judgment on White's
common law claim. 5 ' Relying on the Prosser article 5 9 and three
federal cases," ° the court held that the California right of publicity

152. See White 1, 971 F.2d at 1396.
153. The game show is essentially a high-tech, big-money version of the schoolboy
pencil-and-paper game of Hangman. Three contestants spin a large wheel that awards
dollar amounts, from $150 to $10,000. The contestants accumulate money when they
correctly guess letters that are part of a mystery phrase. The player who states the phrase
wins the money in his or her bank. White's silent role on the game show is to reveal the
letters participants have identified. See Marshall Blonsky, The Game of Games, WASH.
POST, Apr. 2, 1989, at C1. The show, viewed by the entertainment community as "the
dominant example of its genre," reaches 99% of all homes that have television. Id. In
1987, it had an annual production cost of $7 million and annnual gross revenues of $120
million. Creator Merv Griffin sold the show in 1987 together with Jeopardy for $250
million. Id.
154. See id. Compare White posing next to a Wheel of Fortune letter board, White
HI, 989 F.2d at 1522, with the Samsung ad featuring a metallic robot striking a similar
pose, id. at 1523.
155. White I, 971 F.2d at 1396.
156. See id. White also sued under § 43(a) of the Lanham Act, 15 U.S.C. §
1125(a)(1). That statute provides, in pertinent part:
Any person who,

. .

. in connection with any goods or services ...

uses any

false representation [in circumstances outlined in subparagraphs (A) and (B)] .
• . shall be liable in a civil action by any person who believes that he or she is
or is likely to be damaged by such act.
15 U.S.C. § 1125(a)(1) (1994).
While the policies promoted by § 1125(a)(1) and the federal trademark scheme are
relevant to the discussion of policies that should be part of a state's common law or
statutory right of publicity, the court's treatment of the Lanham Act claim is beyond the
scope of this note.
157. See White I, 971 F.2d at 1396-97.
158. Id. at 1395.
159. See PROSSER, supra note 92.
160. See Midler v. Ford Motor Co., 849 F.2d 460 (9th Cir. 1988); Carson v. Here's
Johnny Portable Toilets, Inc., 698 F.2d 831 (6th Cir. 1983); Motschenbacher v. R.J.
Reynolds Tobacco Co., 498 F.2d 821 (9th Cir. 1974).
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includes "appropriations of identity"161 that goes beyond protection of
name or likeness and includes the unauthorized use of attributes that leave
no doubt as to whom those attributes belong. 162 Rather than articulate
this new rule in so many words, the court propounded a hypothetical to
make the point.a A dissenting judge did not agree that White's identity
was appropriated and, therefore, concluded that the district court holding
should be affirmed." 4 Although the panel majority reversed the district
court's decision on the common law claim, the Ninth Circuit panel

affirmed the district court ruling that White stated no claim under section
3344(a). The court reasoned that because Samsung did not appropriate
White's "name, voice, signature, photograph or likeness" there was no
valid statutory cause of action. "6 Samsung's petition for rehearing en
bane was denied, 1" but three judges signed dissenting opinion 67
161. White 1, 971 F.2d at 1399.
162. Id. at 1398-99.
163. See id. at 1399. The Court announced its rule through a hypothetical:
Consider a hypothetical advertisement which deptics a mechanical robot with
male features, an African-American complexion, and a bald head. The robot is
wearing black hightop Air Jordan basketball sneakers, and a red basketball
uniform with black trim, baggy shorts and the number 23 (though not revealing
"Bulls" or "Jordan" lettering). The ad depicts the robot dunking a basketball
one-handed, stiff-armed, legs extended like open scissors and tongue hanging out
.... Considered individually, the robot's physical attributes, its dress, and its
stance, tell us little. Taken together, they lead to the only conclusion that any
sports viewer who has registered a discernable pulse in the past five years would
reach: the ad is about Michael Jordan.
Id.
164. See id. at 1402 (Alarcon, J., concurring in part, dissenting in part). Judge
Alarcon, calling the decision "surprising," id. at 1403, leveled criticism on several fronts.
Id. at 1403-08. First, he claimed that the majority improperly expanded the common law
right by emphasizing the Eastwood court's announcement of the the two differences
between the statutory and common law rights and concluding that "the [Eastwood] court
did not include appropriations of identity by means other than name or likeness among its
list of differences." Id. (citing Eastwood, 198 Cal. Rptr. 342 n.6.).
Second, Judge Alarcon argued that the federal cases upon which the majority relied
did not support its holding. See id. at 1403. Third, he said that Samsung was representing
the attributes of the role played by White on the television game show, not the attributes
of White herself. See id. at 1404. The dissenting judge emphasized this by saying that
"the fact that an actor or actress became famous for playing a particular role has, until
now, never been sufficient to give the performer a proprietary interest in it." Id. at 1405.
165. See id. at 1397.
166. White HI, 989 P.2d 1512 (9th Cir. 1993); see also Shauna Snow, Morning Report,
Jury Sides with Vanna, L.A. TIMES, Jan. 21, 1994, at F2 (reporting that, on remand, the
White jury awarded White $403,000 in damages and that Samsung had rejected earlier
settlement offers from White of $6.3 million and $950,000).
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calling the panel majority's opinion "bad law" that "deserves a long, hard

second look."" c

The dissenting opinion characterized the majority

decision as extending the California right of publicity "beyond name and

likeness to any 'appropriation'

of White's 'identity' anything that

'evoke[s]' her personality.""C
Section 3344(a) of the California Civil Code shares the virtues of

predictability present in its New York counterpart by listing five items that
are protected under the statute.Y However, its scope is broader than
section 50 of the New York Civil Rights Law because it includes two

secondary personal qualities-voice and signature-that are significantly
less valuable and less effective in helping a person gain recognition.

Similarly, it is more difficult to enforce the right of publicity for
appropriation
of voice and signature, because they are easier to
71

imitate.1
The California Supreme Court's version of the right of publicity, as
stated in Guglielmi, protects "name, likeness or personality.""
The
"personality" component diminishes the predictability of the standard
because the word is open to many interpretations. 17 The number of
personal characteristics, qualities, attributes, habits or nonpersonal objects
that can fit the definition of the language is unlimited."7 4 The standard
provides courts with too much discretion, giving them the ability to label
167. White H, 971 F.2d at 1512-23 (Kozinski, J., dissenting from the order rejecting
the suggestion for rehearing en bane).

168. Id. at 1514.
169. Id. (citing White 1, 971 F.2d at 1398-99); see also id. (characterizing the White
I court as holding that "it's now a tort for advertisers to remind the public of a celebrity.
Not to use a celebrity's name, voice, signature or likeness; not to imply the celebrity
endorses a product; but simply to evoke the celebrity's image in the public's mind.").
170. Compare CAL. CIV. CODE § 3344(a) (protecting name, voice, signature,
photograph and likeness from knowing unauthorized use for commereial purposes) with
N.Y. CIv. RIGHT LAW § 50 (protecting name, portrait and picture from the same).
171. See Pesce, supra note 92, at 797 (arguing that voice appears to be worthy of
protection in the class of name and likeness but noting that "enforing a prohibition on
vocal imitation always has been a troubling proposition").
172. Guglielmi v. Spelling-Goldberg Prods., 603 P.2d 454, 455 (Cal. 1979).
173. See Christopher C. Larkin, Traps for the Unwary: Avoiding Some Common
Mistakes in Intellectual PropertyLaw, 27 BEVERLY HILLs B.A. J. 89, 92 (1993) ("identity
is an inherently slippery concept"); Pesce, supra note 92, at 798-99 (stating that the words
"persona" and "identity" are susceptible to expansive interpretations).
174. See Pesce, supra note 92, at 799 ("Any distinctive attribute, habit, phrase, or
object associated with a celebrity could be eligible for protection against commercial
exploitation.").
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something as part of a person's "personality" simply because the person
and the item are closely associated by the public.' 75
The Ninth Ciruit's standard as enunciated in White I is even more
subjective, expansive, and unpredictable. Rather than a clear rule with a
list of protected qualities, the standard is more of an I-know-it-when-I-seeit version that was intended to have blurry boundaries. The White I right
of publicity arguably covers all personal attributes and objects that may
evoke the image of a celebrity." 6 Defining the practical scope of such
definition is nearly impossible."7
Ill. APPLICATION OF THE NEw YORK AND CALIFORNIA PUBLICITY
RIGHTS TO ADVERTISERS AND CELEBRITIES

A. An Analytical Frameworkfor the Right of Publicity
The right of publicity is designed to prevent two types of injury: (1)
the emotional injury that occurs when one's privacy is invaded by
unauthorized uses of one's personal attributes;17 and (2) the economic
injury that arises when one's valuable property is taken without consent
and used by another for commercial gain. 79
This section evaluates the New York and California rights of publicity
by examining their tendency to favor advertisers or celebrities in the
context of endorsements and testimonials. The right of publicity is
analyzed as dividing the aggregate of personal attributes into two groups:
those that can legitimately be used by others for commercial purposes, and
those that cannot."ro If the right of publicity includes more items in the
first category, the rule can be interpreted as pro-advertiser because
advertisers would have more freedom to use celebrities' features for
commercial profit. As a result, the advertiser will not have to pay the
celebrity for the use of a particular attribute that is not listed in the statute.
However, if the right of publicity includes more attributes in the second
category, the rule can be characterized as pro-celebrity because it would
175. See id.
176. See White 11, 989 F.2d 1512, 1514 (Kozinski, J., dissenting from the order
rejecting the suggestion for rehearing en bane) ("Mhe panel majority holds that the right

of publicity must extend beyond name and likness to any 'appropriation'

of White's

'identity'-anything that 'evokes' her personality.").

177. See Larkin, supra note 179; Pesce, supra note 92, at 799.
178. See supra notes 17-19 and accompanying text.
179. See supra notes 20-25 and accompanying text.
180. See, e.g., Hetherington, supra note 14 (stating that statutes that list specific
categories of attributes which are protected by the right of publicity protect certain incidents
of a celebrities' personality while leaving others "free for the taking").
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enable celebrities to bar advertisers from using more components of their
identity. Thus, under a broad right of publicity, the celebrity has greater
value and can demand payment for more attributes.
Thus, a broad right of publicity seeks to reward hard work and
prevent unjust enrichment by appropriators, and protects more personal
attributes from unauthorized commercial use. Conversely, a narrow right
of publicity recognizes a greater interest in allowing innovation by
advertisers and entrepreneurs, and will protect fewer attributes of a
celebrity's identity.
B. The Right of Publicity from the Advertiser's Perspective
Advertisers are hired to market and sell goods and services to the
public. The most successful advertisers are those who make a product
appealing to average consumers"' and are able to increase sales (and
profits) for the client. One of the most effective ways to advertise is to
feature a celebrity endorsing a product."
Such endorsements and
testimonials are successful because they allow the product or service to be
linked with identifiable and popular people and images;l" celebrities in
particular "bring a degree of skill, a quantum of credibility, and a measure
of fame to an advertisement." ' The current advertising trend is that
the more popular the superstar, the more costly the endorsement.'
Advertisers are particularly interested in knowing when consent and, thus,
a large endorsement fee, is required to use a celebrity's identity or
personal attribute.s Clearly, if a celebrity's identity may legitimately
181. See Treece, supra note 14, at 644 ("Attracting the consumer's attention to a
product is the first step in selling the product ..
").
182. Id. at 645 ("Any endorsement has an impact on a consumer's decision to make
a purchase."); see also Hetherington, supra note 14 (stating that the role of the celebrity
in product marketing has become ever more prevalent and important in commercial life).
183. See Singer, supra note 92, at 1-2 (observing that advertisers have increasingly
used the sights and sounds of the 1960s-such as songs popularized by the Beach Boys and
the Beatles-to "tap into the burgeoning wealth of the 'baby boom' generation").
184. See Treece, supra note 14, at 646.
185. See infra note 218 and accompanying text.
186. See Larkin, supra note 179. The author writes that Waits and White I
leave businesses and their advertising agencies at risk if any elements of a
celebrity's 'identity' are used to sell goods or services. It is clearly no longer
sufficient to obtain permission to use the basic elements by which celebrities are
ordinarily identified, their names, pictures or likenesses. 'Identity' is an
inherently slippery concept, and White teaches that the unauthorized use of
virtually anything that is associated with a celebrity may expose your client to
liability. A celebrity may have such rights even if the advertiser has obtained
appropriate permission to use a copyrighted work in which the celebrity appears.
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be imitated and have the same commercial value, the advertiser may avoid
a potentially hefty fee and, most importantly, liability to the celebrity.
From the advertiser's perspective, the New York statute allows much
more freedom than its California statutory and common law
counterparts." r The New York statute requires consent for only three
attributes. Under sections 50 and 51 of the New York Civil Rights Law,
a person's name, portrait and picture"' may not be used without
pemission. This means that the remaining attributes-for example, voice,
signature, gait, posture, hairstyle, achievement, and costume-are
available to advertisers without the owner's consent.18 9 The California
statute requires consent for five characteristics. Pursuant to section
3344(a) of the California Civil Code, name, voice, signature, photograph
or likeness"9 may not be used at the advertiser's will. Thus, the
California statute is slightly more restrictive. Both statutes, however,
appear to forge a compromise between qualities so personal they should
not be used without consent and other attributes deemed less personal and,
therefore, fair game for commercial use. Put differently, the legislatures
have enacted laws preventing unjust enrichment by advertisers by
protecting the most valuable-or primary-attributes of personhood, 91
and simultaneously allowing advertisers to appropriate secondary personal
attributes to enrich the public domain, even though these attributes may
envoke the memory of another person.
Advertisers, however, should not complain about the certainty of law
that the New York and California statutes provide. First, sections 50 and
51 of the New York Civil Rights Law and section 3344(a) of the
California Civil Code limit the attributes that are protected by the right of
Business lawyers thus need to be sensitive to the right of publicity issues arising
any time a client's advertising or promotional materials implicate a person,
particularly a celebrity, in any fashion. What's in an identity? A lawsuit for
your client if you are not careful.

Id. at 92 (footnotes omitted).
187. See Hetherington, supra note 14, at 11 (stating that "the restrictive New York
privacy law . . .seemed to offer advertisers an open invitation to prey freeley upon
celebrity identity with respect to voice," and calling this interpretation a "settled point of
law favoring product sellers..
").
188. N.Y. CIv. RIGHTS LAv §§ 50-51.
189. See, e.g., Maxwell v. N.W. Ayer, Inc., 605 N.Y.S.2d 174, 176, 177 (Sup. Ct.
1993). (stating that "there is no cause of action under §§ 50 and 51 of the Civil Rights
Law for misappropriation or imitation of a voice. [C]ourts have consistently dismissed
common law claims for misappropriation ...based on an unauthorized use of an attribute
of identity."

190. CAL. CIV. CODE § 3344(a).
191. Pesce, supra note 92, at 797 (identifying name and likeness as the "most effective
identifiers of celebrities . . .).
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and "name,

voice, signature, photograph, or likeness, " " respectively. That specific
qualities are listed strongly suggests that these legislatures intended to

exclude recovery for misappropriations of everything else."9

The New

York Court of Appeals affirmed the publicity restriction in holding that the

statutes "encompass only the commerical use of an individual's name or
likeness and no more.""

A statute so limited contains the virtue of

predictability because all interested parties-celebrities and advertisers are
notified of the law's boundaries.1% No word is immune from differing
interpretations, but the categories of name, portrait, picture, likeness,
voice and signature are about as specific as a statute can get.' 97 This
laundry-list approach particularly benefits advertisers who occasionally dip
into the public domain for ideas and images to incorporate into their own
creations. 9 ' These statutes notify advertisers of the precise categories
available for use without consent, and those which, if used without

authorization, can subject the advertiser to damages." 9 Such specificity

RIGHTS LAW § 50.
193. CAL. CIV. CODE § 3344(a).
194. The statutory construction doctrine of expressio unius est exclusio alterius teaches
that the expression of one thing within the statute or other document implies the exclusion
of another thing not mentioned therein. See BLACK'S LAW DICTIoNARY 403 (6th ed.
1991).
195. Arrington v. N.Y. Times Co., 434 N.E.2d 1319, 1321 (N.Y. 1982).
196. See 2A NORMAN J. SINGER, STATUTES AND STATUTORY CONSTRUCTION 2 (5th
ed. 1992) (stating that the function of the text of a statute is "to communicate the will of
society, articulated by the legislature as society's agent for that purpose, to society's
members telling them how they should or should not behave or what consequences should
or might attach to certain actions or events").
197. See Singer, supra note 92, at 10 (calling the New York statutes simple, uniform
and predictable).
198. See Hetherington, supra note 14, at 42-43.
199. See CAL. CIV. CODE § 3344(a); N.Y. Civ. RIGHTS LAW §§ 50-51. Contra
Hetherington, supra note 14. The author argues that a flexible standard for protecting the
right of publicity is "preferable to more limiting terms such as name, photograph and
likeness, which create an artificial distinction whereby certain incidents of a celebrated
person's personality are protected while others are left free for the taking. Unfortunately,
many decisions and statutes still reference these outmoded terms, causing resultant
confusion, uncertainty and unfairness." Id. at 43 (footnotes omitted). The better standard
for protecting the right of publicity, Hetherington argues, is to award recovery for "direct
commercial exploitation of identity," a more "flexible" standard that assures protection for
private celebrity interests seeking to realize the full financial rewards of their success, with
the proviso that the exploitation of identity that they seek to license must be restricted to
those uses which are both direct in nature and commercial in motivation and for which the
user would be expected to pay on the open market. Id.

192. N.Y. CIV.
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is only of practical value to celebrities in deciding whether an advertiser's
action satisfies the requirements for an unauthorized commercial
appropriation of their personal attributes.
The California common law, in contrast, is a nightmare for the
advertiser.'
The rule as announced by the Ninth Circuit in White I
appears to include "anything that 'evoke[s]' [a person's] personality,"201
a subjective standard nearly impossible to pin downY
Even the
Supreme Court of California's use of the word "personality" has a strong
subjective component: a celebrity may consider a particular hair-do or
clothing style (e.g., the suspender-and-dress-shirt look worn nightly by
Larry King)' as part of his or her personality. Both standards signal
to advertisers that these courts will not circumscribe the scope of the right
of publicity. I However, any unauthorized use of an individual's
200. See Larkin, supra note 179; White H, 989 F.2d 1512, 1516 (Kozinski, J.,
dissenting from the order rejecting the suggestion for rehearing en bane) (explaining that
advertisers are worse off under the White I standard because creativity is chilled and there
is a failure generally to circumscribe the boundaries of the right of publicity); see also
White 1, 971 F.2d 1395, 1401 n.3. The majority in White I responded to a similar
argument by noting that "commercial advertising which relies on celebrity fame is different
from other forms of expressive activity . . ." which does not violate anyone's right of
publicity because (1) it necessarily must evoke the celebrity's identity in order to be
successful, and (2) the First Amendment hurdle is lower than for other forms of expressive
activity. Id. at 1401 n.3.
201. White H, 989 R.2d at 1514 (Kozinski, J., dissenting from the order rejecting the
suggestion for rehearing en bane) (citing White I, 971 F.2d at 1398-99).
202. Id. at 1516 (Kozinski, J., dissenting from the order rejecting the suggestion for
rehearing en bane) ("Instead of well-defined, limited characteristics such as name, likeness
or voice, advertisers will now have to cope with vague claims of 'appropriation of
identity,' claims often made by people with a wholly exaggerated sense of their own fame
and significance."); see also Larkin, supra note 179.
203. See supra notes 1-2, 59 and accompanying text.
204. In fact, the White I court appeared to intentionally leave the right of publicity's
boundaries unclear. Judge Goodwin wrote that "[a] role which says that the right of
publicity can be infringed only through the use of nine different methods of appropriating
identity merely challenges the clever advertising strategist to come up with the tenth." 971
F.2d at 1398. Additionally, the Supreme Court of California appeared to realize that its
inclusion of the word "personality" might be unduly open-ended. Gugliehmi v. SpellingGoldberg Prods., 603 P.2d 454 (Cal. 1979) (Bird, C.J., concurring). Chief Justice Bird
noted that the appellant in the case failed to provide a definition for "personality" and that
she found it "difficult to discern . . .any easily applied definition for this amorphous
term." Id. at457 n.5; see also White H, 989 P.2d 1512, 1515 n.16 (9th Cir. 1993).
Interestingly, appellate courts in California may be trying to quietly back away from
its use of the word "personality" because of the ambiguity of that tern. California courts
occasionally have characterized the state's common law right of publicity as extending only
to name and likeness. See White 1, 971 F.2d 1395, 1402 (Alarcon, J., dissenting)
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persona may be protected by the common law under the rubric of
In contrast
appropriation of personality or evoking another's identity.'
to the New York and California statutes, the California courts appear to
have withheld all attributes from commercial use if they can be identified
with a particular person?' or clearly remind the average consumer of a
particular person.'
Thus, advertisers would benefit most from the limited right of
publicity in section 50 of the New York Civil Rights Law. Because
advertisers are almost always the defendants in suits alleging commercial
misappropriation of name or likeness, it is of special importance to them
to know the boundaries of the right. In addition, because advertisers
wish to have the freedom to use more images that are recognizable by the

public, they favor a narrow right of publicity, i.e., one that protects fewer
personal attributes. The New York statute meets both requirements. The

California statute is almost equally satisfactory to advertisers. However,
neither requirement is satisfied under the rights of publicity created by the

Supreme Court of California and the Ninth Circuit. These rights are
ambiguous, expansive and potentially boundless, in turn making the
advertiser's job more difficult.

("Notwithstanding the fact that California case law clearly limits the test of the right to [sic]
publicity to name and likeness ....")(emphasis added); Dora v. Frontline Video, 18 Cal.
Rptr.2d 790, 792 (Cal. App. 1993) (stating that "the right of publicity .. .is 'in essence
that the reaction of the public to name and likeness ... endows the name and likeness of
the person involved with commercially exploitable opportunities'") (quoting Lugosi v.
Universal Pictures, 603 P.2d 425 (Cal. 1979)) (emphasis added); Eastwood v. Superior
Court, 198 Cal. Rptr. 342, 347 (Cal. App. 1983) ("[A] common law cause of action for
appropriation of name and likeness may be pleaded by alleging. ... ")(emphasis added).
However, at least one state court has been schizophrenic in its language. See Maheu
v. CBS, Inc., 247 Cal. Rptr. 304, 312 (Cal. App. 1992) (stating that "there exists a
common law action for appropriation of name and likeness" which is described seven lines
later as "the tort of appropriation of name and personality [which] invokes constitutional
protections.") (emphasis added).
205. See Pesce, supra note 92 at 799 ("Such a standard would recognize the market
value of all aspects of the celebrity persona. Unfortunately, it also would be entirely
unpredictable.").
206. See Guglielmi v. Spelling-Goldberg Prods., 603 P.2d 454, 455 (Cal. 1979)
("[w]e hold that the right of publicity protects against the unauthorized use of one's name,
likeness or personality ...
") (citing Lugosi v. Universal Pictures, 603 P.2d 425 (Cal.
1979).
207. See White I, 971 F.2d at 1399.
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C. The Right of Publicityfrom the Celebrity's Perspective
Celebrities become rich, popular and instantly recognizable in

different ways. Many achieve stardom and large salaries as they achieve
the status of superstar actors,"

singers, 2°9 or athletes. 1 0

However,

in many cases, it is the endorsements, rather than the salaries that allow

these celebrities to earn the most money.2
Celebrity endorsements
have generated a lively industry.1 2
Advertisers seek to hire
celebrities, 1 3 and celebrities or their agents seek out products to
208. See Timothy Egan, Julia Roberts, After the Layoff and with Lyle, N.Y. TIMES,
Dec. 13, 1993, § 2, at 15 (describing actress Julia Roberts, who is paid $8 million per
movie, as the highest paid actress "for the moment").
209. See, e.g., Robert Hilburn, The End of the Age of Innocence, L.A. TIMES, June
20, 1993 (describing Janet Jackson as "the pop world's highest paid female recording
artist" who signed a $40 million contract with Virgin Records in 1991, "one of the biggest
ever in the record business").
210. See Jamie Aron, Aikmian Receives $50M Deal, ARIZ. REPUBuC, Dec. 24, 1993,
at D1. The article listed the athletes in baseball, basketball, football and hockey with the
highest salary averages by total guaranteed value. Bobby Bonds of the San Francisco
Giants earns $7.29 million over six years (baseball); Patrick Ewing of the New York
Knicks earns $9.4 million over two years (basketball), Troy Aikman of the Dallas Cowboys
earns $8.25 million over three years (football); and Wayne Gretzky of the Los Angeles
Kings earns $8.5 million over three years (hockey). Id.
The highest salary packages by total guaranteed value in each sport are held by Bonds,
$43.75 million over 6 years (baseball); Larry Johnson of the Charlotte Hornets, $84 million
over 12 years (basketball); Aikman, $50 million over 8 years (football); and Mario
Lemieux of the Pittsburgh Penguins, $42 million over 7 years (hockey). Id. All figures
exclude possible performance bonuses and make no distinction for money deferred without
interest. Id.
211. See, e.g., Hubert B. Herring, Business Diary, N.Y. TIMES, Oct. 10, 1983, § 3,
at 2 (reporting that basketball superstar Michael Jordan will earn $32 million in
endorsement income); see also Wilfiam Grimes, Figure Skating Gets Rough; Fairy Tales
on Ice and HorrorStories off It, N.Y. TIMES, Jan. 16, 1994, § 4, at I (reporting that Jerry
Solomon, agent of Olympic figure skater Nancy Kerrigan, has estimated that a gold medal
in the 1994 Lillehammer games could be worth at least $10 million in endorsement
income).
212. See Lugosi v. Universal Pictures, 603 P.2d 425, 438 (Bird, C.J., dissenting)
("The sale of one's persona in connection with the promotion of commercial products has
unquestionably become big business.").
213. See id. (Bird, C.J., dissenting) ("When a product's promoter determines that the commercial use of a particular person will be advantageous, the promoter is often willing
to pay handsomely for the privilege.").
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endorse."' 4 It is this economic value, the commercial marketability of
superstars,

15

that the right of publicity protects.216 That the advertiser

should pay the celebrity for using the star's personal attributes to sell his

products is the rationale behind the right of publicity regulations. 217 The
celebrity should be able to reap the financial rewards of working to
become a celebrity.21 8
214. See, e.g., Peter Newcomb & Liz Comte, You Want Michael Jordan? You Gotta
Take Boomer Esiason, FORBES, Nov. 23, 1992, at 96 (reporting that "big Hollywood talent
agents ...routinely package their big-name stars with directors, writers and other actors,
some of whom they represent" and that "this enables . . .sports agents to flex their
marketing muscle").
215. See Madow, supra note 13, at 137 n.39 (stating that, as a practical matter, "the
right of publicity 'usually becomes important only when the plaintiff (or potential plaintiff)
has achieved in some degree a celebrated status' . . . because damages recoverable for
infringement of the right depend on the commercial value of the publicity that has been
appropriated .... ") (quoting Melville B. Nimmer, The Right of Publicity, 19 LAW &
CONTEMP.

PROBs. 203, 216-17 (1954)).

216. See Treece, supra note 14, at 642-43 (stating that celebrities may lose more than
a fee for the endorsement when an advertiser uses a celebrity's name without consent to
imply endorsement of a produce; the unauthorized endorsement also may injure "the
earning capacity of the celebrity: (1) when the advertised product or service is shoddy; (2)
when the person named in the advertisement has already endorsed a like product, and (3)
when a significant segment of the public knows that the person neither uses nor
recommends the product").
217. See Lugosi v. Universal Pictures, 603 P.2d 425, 438 (Cal. 1979) (Bird, C.J.,
dissenting). In explaining her agreement with the majority's establishment of a common
law right of publicity, Chief Justice Bird reasoned:
Often considerable money, time and energy are needed to develop one's
prominence in a particular field. Years of labor may be required before one's
skill, reputation, notoriety or virtues are sufficiently developed to penit an
economic return through some medium of commercial promotion. (citations
omitted). For some, the investment may eventually create considerable
commercial value in one's identity. . . . An unauthorized commerical
appropriation of one's identity converts the potential economic value in that
identity to another's advantage. The user is enriched, reaping one of the benefits
of the celebrity's investment in himself.
Id.
218. Treece, supra note 14, at 647 ("Since the primary advertising value of a
celebrity's personality was created through the hard work and sacrifice of the celebrity, that
value could constitute an interest that the law should protect."). See Gretchen A.
Pemberton, The Parodist's Claim to Fame: A Parody Exception to the Right of Publicity,
27 U.C. DAVIS L. REV. 97, 105 (1993) (stating that "celebrities are given the right of
publicity largely because of the view that celebrities labor for their fame").
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NOTE: PUBLUCITY RIGHTS

Celebrities are afforded the broadest protection under California
common law rules. These common law rules2 9 arguably cover anything
that might reasonably remind a consumer of the celebrity. The reasoning
applied by the California courts supports the proposition that these rules
seek mainly to protect celebrities. Both the Ninth Circuit and the

California Supreme Court stress the value of promoting innovation and its
benefits for society in fashioning the scope of the right of publicity.'
However, the courts find that these benefits are to be provided by the
celebrity, rather than by advertisers invoking famous personae to sell
goods or services. t Thus, protecting a person's identity encourages
that person to develop skills and achievements and assures that he or she
will receive the benefits of that hard work.'
219. The Ninth Circuit standard is enunciated in White 1, 971 F.2d 1395, 1398. Judge
Goodwin then applied the standard to the facts of White L Id. at 1399. (stating "because
White has alleged facts showing that [the defendants] appropriated [White]'s identity,"
White stated a common law right of publicity claim). Petition for rehearing White I was
denied. White 11, 989 F.2d at 1512. The dissent from White H characterizes the denial of
petition for rehearing by the three judge panel in White II as approving a rule that reaches
"beyond name and likeness, to any 'appropriation' of White's 'identity'-anything that
'evokes' her personality." White H, 989 F.2d 1512, 1514 (9th Cir. 1993) (Kozinski, J.,
dissenting from the order rejecting the suggestion of rehearing en bane) (quoting White I,
971 P.2d at 1398-99).
The Supreme Court of California has held that the "right of publicity protects against
the unauthorized use of one's name, likeness or personality." Guglielmi v. SpellingGoldberg Prods., 603 P.2d 454, 455 (Cal. 1979) (citing Lugosi v. Universal Pictures, 603
P.2d 425 (Cal. 1979)).
220. See Lugosi, 603 P.2d at 447 (Bird, C.J., dissenting). The Chief Justice
concurred with the majority in establishing a common law right of publicity, but would
have held that it was assignable and descendible for 50 years. Id. at 447. Because of her
differing view on the descendibility issue, which was at the heart of the case, Chief Justice
Bird dissented. Id. In discussing the justification for a right of publicity, Chief Justice
Bird stated that
While the immediate beneficiaries [of the protection of economic value in one's
identity] are those who establish professions or identities which are commercially
valuable, the products of their enterprise are often beneficial to society generally.
Their performances, inventions and endeavors enrich our society, while their
participation in commercial enterprises may communicate valuable information
to consumers.
Id. at 441-42; see also White 1, 971 F.2d at 1398.
221. White I, 971 F.2d at 1399 ("Considerable energy and ingenuity are expended by
those who have achieved celebrity value to exploit it for profit. The [right of publicity]
protects the celebrity's sole right to exploit this value .... ") (emphasis added).
222. See Lugosi 603 P.2d at 441 (Bird, C.J., dissenting) ("Providing legal protection
for the economic value in one's identity against unauthorized commercial exploitation
creates a powerful incentive for expending time and resources to develop the skills or
acheivements prerequisite to public recognition. ... "); see also supra note 224.
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These statements reveal that the California right of publicity focuses

primarily on the prevention of unjust enrichment, not on redress for
injured feelings or humiliation.'
The law encourages innovation to be
done by the original creator, rather than by a misappropriator who bases
ideas on existing images. In this respect, the rule does more to protect
celebrities from the unauthorized uses of their personal attributes than its
New York counterpart.
Celebrities also benefit from the uncertainty2 created by White
1.
The White I court failed to define the parameters of the right of
publicity; rather, it promulgated a standard by hypothetical and
example.'
The ambiguity appears intentional; the court feared that
advertisers aware of the law's boundaries would do whatever possible to
evade them. ' 7 The Ninth Circuit, in adopting a more subjective test for
appropriation of identity rather than a laundry-list approach, tacitly
encourages celebrities to file suits 2 under the common law right of
223. See Lugosi, 603 P.2d at 438-39 (Bird, C.J., dissenting) ("The gravamen of the
harm flowing from an unauthorized commercial use of a prominent individual's likeness
in most cases is the loss of potential financial gain, not mental anguish."). The New York
Legislature has taken the opposite view, and enacted its statutory publicity right as a "right
of privacy." See N.Y. CIv. RIGHTS LAW § 50; see also supra note 84 and accompanying
text.
224. See Commissioner v. Frank, 483 U.S. 89, 101 (1987) (Stevens, J., dissenting)
("The value of certain and predictable rules of law is often underestimated."); The Boys
Markets Inc. v. Retail Clerks Union, Local 770, 398 U.S. 235, 240 (1970) ("Important
policy considerations militate in favor of continuity and predictability in the law.").
225. See LARKIN, supra note 179, at 92 ("'Identity' is an inherently slippery concept,
and White teaches that the unauthorized use of virtually anything that is associated with the
celebrity may expose your client to iability .... What's in an identity? A lawsuit for your
client if you are not careful.").
226. See White I, 971 F.2d at 1399 (describing as an example traits attributable to
Michael Jordan which, individually tell little but "taken together, they lead to the only
conclusion that any sports fan ... would reach: the ad is about Michael Jordan").
227. See id. at 1398. Judge Goodwin stated:
Motschenbacher, Midler, and Carson teach the impossibility of treating the right
of publicity as guarding only against a laundry list of specific means of
appropriating identity. A rule which says that the right of publicity can be
infringed only through the use of nine different methods of appropriating identity
merely challenges the clever advertising strategist to come up with the tenth.
Id.
228. See White I, 989 F.2d at 1516 (Kozinski, J., dissenting from the order rejecting
the suggestion for rehearing en bane) (stating, of the White I majority opinion, that
"[i]nstead of well-defined, limited characteristics such as name, likeness or voice,
advertisers will now have to cope with vague claims of 'appropriation of identity' claims
often made by people with a wholly exaggerated sense of their own fame and
significance").
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publicity. This subjective approach also deters advertisers from exercising
creativity, lest their creation include a quality that reminds the public of
a celebrity.'
Celebrities want a right of publicity that protects the value of their
identity. Celebrities benefit most from a broad right of publicity, one that
protects the most attributes items from unauthorized commercial use.
Moreover, because the celebrity is usually the plaintiff in suits to enforce
the right of publicity, the celebrity has no need for a precise or predictable
standard. The state and federal pronouncements of the California right of
publicity meet both of these interests. Because the rules deal with
ambiguous, subjective, expansive words like "identity" and "personality,"
the celebrity can argue that an attribute or object fits within the rule.
Further, because the right of publicity is not limited to a few specific
items, it protects more of the celebrity's identity than either of the statutes
in New York and California.
IV. CONCLUSION

Given the various rights of publicity discussed above, advertisers
generally would favor sections 50 and 51 of the New York Civil Rights
Law and section 3344(a) of the California Civil Code, and celebrities
generally would favor the common law standards enunciated by the
Supreme Court of California and the Ninth Circuit. The obvious question
still lingers: Which scheme is more sensible?
From a jurisprudential standpoint, more clear and predictable rules are
preferred. Clarity, as a matter of procedural fairness, provides notice of
the law's boundaries to persons seeking to comply with the law.'
Both
the California and New York statutes satisfy this standard. By providing
a specific list of all items protected by the right of publicity, the
definitions of those items are all that is left to interpretation. Because
name, voice, signature, picture, portrait and likeness all have commonly
known definitions, few can complain that the statute's scope lacked clarity.
The ambiguous common law rules fall far short of this standard.
Here, the New York statute breaks from California's and emerges as
the more sensible embodiment of the right of publicity. Analyzing the
229. See id. (Kozinski, J., dissenting from the order rejecting the suggestion for
rehearing en bane) ("Future Vanna Whites might not get the chance to create their
personae, because their employers may fear some celebrity will claim the persona is too
similar to her own.").
230. See LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 1033 (2d ed. 1988)

("As a matter of due process, a law is void on its face if it is so vague that persons 'of
common intelligence must necessarily guess at its meaning and differ as to its
application.'") (citing Connally v. General Constr. Co., 269 U.S. 385, 391 (1926)).
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statute from the perspectives of privacy, morality and economics,
compelling reasons lead to the conclusion that a narrow, well-defined right
of publicity (1) adequately protects persons from injured feelings as a
result of commercial appropriation; (2) does not constitute unjust
enrichment on the part of the appropriator; and (3) does not chill the
advertiser's freedom to create innovative ways to attract consumers to
products and services.
From a privacy perspective, a right of publicity limited to "name,
portrait or picture" adequately protects a person's "right to be left alone."
Because name and likeness are the most personal of one's attributes, they
are therefore the most likely to lead to humiliation, embarassment or
similar emotional suffering.
Thus, only these attributes need
protection. 1 It is difficult to imagine that Abigail Roberson would have
suffered ridicule if her signature or voice, and not her picture, had been
appropriated by the flour company's advertising campaign. 2
From the economic-moral perspective, the right of publicity must
forge a delicate compromise between two competing interests.z' 3 On
one hand, the celebrity, the creator of the increased value of her identity,
seeks to reap the rewards of her hard work in becoming a celebrity. A
broader construction of the right of publicity encourages non-celebrities
to work hard by guaranteeing that they will be able to keep their more
valuable persona if they become famous. On the other hand, the public's
appetite for new and innovative images and ideas must be satisfied.
Advertisers and artists must be able to use existing images and ideas to
create fresh ones that will make our society more interesting. The narrow
right of publicity found in the New York Civil Rights Law strikes the
right balance. It removes the most valuable personal traits, name and
likeness, from commercial use while allowing advertisers and others to
take the rest. The advertisers are then free to put their creativity to work,
taking strands from different personae in an effort to find the mix that will
231. See White H, 989 F.2d at 1515-16 and n.18 (Kozinski, J., dissenting from the
order rejecting the suggestion for a rehearing en bane) (noting that a right of publicity not
limited to specific physical characteristics will give celebrities an exclusive right in what
they do for a living); Id. at 1515 n.18 ("Outside name, likeness and voice, the things that
most reliably remind the public of celebrities are the actions or roles their famous for."
Judge Kozinski gave several examples to support this proposition, including a commercial
of an astronaut on the moon evoking the image of Neil Armstrong and a masked man on
horseback reminding people of Clayton Moore.).
232. Roberson v. Rochester Folding Box Co., 64 N.E. 442 (N.Y. 1902); see also
supra notes 71-78 and accompanying text.
233. See White H, 989 F.2d at 1516 (Kozinski, J., dissenting from the order rejecting
the suggestion for rehearing en bane) (discussing intellectual property law as representing
a careful balance between "what's set aside for the owner and what's left in the public
domain for the rest of us").
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appeal to consumers. The more a creation appeals to consumers, the more
the advertiser has contributed something worthwhile to society.'
At the same time, unjust enrichment is rather minimal in cases where
the applicable statute limits the right of publicity to name or likness.
Because all the remaining personal attributes, except perhaps voice, are
less valuable than a celebrity's name or likeness, the advertiser is not
avoiding the large endorsement fees that usually are necessary to purchase
a celebrity's name or likeness for commercial purposes.
Thus, under New York's more sensible approach, Larry King, in the
example at the beginning of this note," could not recover from the
advertiser. Such an outcome is fair. King should not have the power to
prevent advertisers from employing certain marketing techniques that
merely invoke the memory of a celebrity or ancillary facets of a
celebrity's identity, such as his or her style of dress or familiar
surroundings. Recovery should be limited to instances in which an
advertiser truly has misappropriated the identity of a celebrity by using his
or her name or likeness to market a product. It is only then that an
actionable appropriation has occurred. In the Larry King example, images
usually associated with King were used for commercial purposes. If King
could recover, advertisers would need to consult a lawyer every time they
used an element of popular culture in their advertisements, for fear of
reminding the consumer of a particular person. This would stifle
advertiser creativity and expression. For these reasons, the celebrity's
interest in reaping the rewards of his success should yield to the
advertiser's freedom to create when attributes other than name or likeness
have been used without authorization for commercial purposes. The New
York statute satisfies these goals, and the California common law rules fall
far short.
Paul Cirino

234. See id. at 1520. Judge Kozinski analogized the Samsung advertisement to
parodies on Saturday Night Live and those in Spy Magazine, stating that both add
"something, perhaps something worthwhile and memorable, perhaps not, to our culture."
Id.
235. See supra notes 1-2 and accompanying text.

