
digitalcommons.nyls.edu

Faculty Scholarship Articles & Chapters

1999

Ask the Professor: Give-Ups After Griffin — What
Changes are Needed Now?
Ronald Filler
New York Law School, ronald.filler@nyls.edu

Follow this and additional works at: https://digitalcommons.nyls.edu/fac_articles_chapters

Part of the Bankruptcy Law Commons

This Article is brought to you for free and open access by the Faculty Scholarship at DigitalCommons@NYLS. It has been accepted for inclusion in
Articles & Chapters by an authorized administrator of DigitalCommons@NYLS.

Recommended Citation
Filler, Ronald, "Ask the Professor: Give-Ups After Griffin — What Changes are Needed Now?" (1999). Articles & Chapters. 1099.
https://digitalcommons.nyls.edu/fac_articles_chapters/1099

http://www.nyls.edu/?utm_source=digitalcommons.nyls.edu%2Ffac_articles_chapters%2F1099&utm_medium=PDF&utm_campaign=PDFCoverPages
http://www.nyls.edu/?utm_source=digitalcommons.nyls.edu%2Ffac_articles_chapters%2F1099&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.nyls.edu?utm_source=digitalcommons.nyls.edu%2Ffac_articles_chapters%2F1099&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.nyls.edu/fac_scholarship?utm_source=digitalcommons.nyls.edu%2Ffac_articles_chapters%2F1099&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.nyls.edu/fac_articles_chapters?utm_source=digitalcommons.nyls.edu%2Ffac_articles_chapters%2F1099&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.nyls.edu/fac_articles_chapters?utm_source=digitalcommons.nyls.edu%2Ffac_articles_chapters%2F1099&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/583?utm_source=digitalcommons.nyls.edu%2Ffac_articles_chapters%2F1099&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.nyls.edu/fac_articles_chapters/1099?utm_source=digitalcommons.nyls.edu%2Ffac_articles_chapters%2F1099&utm_medium=PDF&utm_campaign=PDFCoverPages


' 
~ 

~ 

FUTURES ~. ~ ~,_-1, 
DERIVATIVES ~~~--
L Aw REPORT ·,-:t/ 

' -..:: ·/ 

The Journal On The Law Of Investment & Risk Management.Products 

VOLUME 19 NO. I 

Give-Ups after Griffin­
What Changes Are 

Needed Now? 
by Ronald H Filler 

Introduction 
The use of give-ups is a very common practice in 

today's global futures markets. However, over the past 
two months, this practice has received considerable 
attention and has been the subject of great debate as to 
whether any changes to give-up procedures are needed 
after the bankruptcy collapse of Griffin Trading Com­
pany ("Griffin"). Griffin, a U.S. futures commission 
merchant, also operated through a branch in London. 
According to various sources, one of its customers 
placed a large order on EUREX through an executing 
firm . This trade resulted in a loss of several million 
dollars , thus forcing Griffin to file for bankruptcy. As of 
March 1, many issues, especially those issues involving 
the comparability of global bankruptcy and segregation 
laws, still exist and are fit subjects for another article. 
However, because the actual trade that caused Griffin's 
bankruptcy involved a give-up transaction, this article 
will address issues surrounding give-ups and whether 
any changes to give-up practices are needed in today's 
global marketplace. 

Give-ups occur when a firm, known as the Execut­
ing Broker, executes a futures order on behalf of a 
futures customer, and then transfers or "gives up" the 
fill to the customer's cleari~ firm , known as the 
Clearing Broker, to process or clear the order in the 
respective customer's futures account. If the customer's 
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member of the Editorial Advisory Board of the Futures & 
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account is managed by a Commodity Trading Advisor 
or some other third party money manager (collectively 
referred to here as a "CTA'') , then the CTA places the 
order with the Executing Broker who in turn allocates 
the order to the respective Clearing Broker. If the CTA 
clears its futures accounts among many clearing firms, 
then the Executing Broker would allocate the fills 
among all of the Clearing Brokers. As you can see, 
the execution and processing of these orders can be 
burdensome and requires thoughtful and timely 
communication among the parties to prevent and 
minimize potential problems associated with clearing 
give-up trades. This process also requires an agree­
ment. 

(continued on page 3) 
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Letter from the Editors: 
Congress Looks into Futures & Derivatives 

The impeachment proceedings are over and, 
finally, members of Congress are back at work looking 
at the more important public issues. In an effort to 
advance that process, the Senate and House Agricul­
ture Committees held a Public Policy Roundtable on 
February 25 and 26, to discuss futures, derivatives and 
related public policy questions. Philip M. Johnson of 
Skadden, Arps and Robert Wilmouth, President of the 
National Futures Association moderated the discus­
sion. The panelists included representatives from all 
sectors of the futures and derivatives industry, includ­
ing banks, exchanges, investment banks, former 
regulators and professors. Senator Richard Lugar CR­
IN), Chairman of the Senate Agricultural Committee 
and Representative Larry Combest (R-TX), Chairman of 
the House Agricultural Committee, initiated the semi­
nar. 

The roundtable's objective was to educate congres­
sional members, staff and other interested participants 
on the issues facing the futures and derivatives indus­
try. Senator Lugar and Senator Peter Fitzgerald (R-IL) 
were in attendance throughout the proceedings as was 
CFTC Chair Brooksley Born and other CFTC commis­
sioners and division directors. 

The seminar's agenda was extensive and exhaus­
tive. It covered everything from an overview of the 
derivative markets to technology, systemic risk issues 
and customer protection. After nine hours of discus­
sion, the panelists were asked by Bob Wilmouth what 
was the one change they wanted in the commodity 
laws and regulations. The overwhelming response was 
to remove "legal uncertainty" associated, with swaps 
(which is code for eliminating or modifying the Trea-

' sury Amendment). The runners-up were the repeal of 
the provision in the Johnson/Shad accord that prohib­
its futures on narrow stock indices and individual 
stocks and parity between U.S. and foreign exchanges. 
Each one of these issues is significant and we believe 
Congress should address these points in the upcoming 
reauthorization process. 
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One other issue, that although mentioned numer­
ous times throughout the hearing, did not make the 
top three list. That issue is the permanent establish­
ment of the CFTC. Currently, the CFTC's tenure is 
subject to a "sunset" provision every four years. 
Unless Congress affirmatively "reauthorizes" the 
agency it could go out of business by operation of 
law. As several panelists pointed out, the CFTC is tlie 
only agency that has a sunset provision. 

There is no question whether the CFTC will be 
reauthorized. That is a given. After twenty-five years, 
the agency has performed a valuable service to the 
public and should be made a "full" member of the 
agency club. In addition, significant economic benefits 
can be realized if reauthorization is eliminated. This is 
evident from the amount of time and effort the CFTC 
staff spends in preparing for the process. In conversa­
tions with former staff members, it is clear that the 
process causes a huge drain on an already overtaxed 
and overburdened agency. 

One of the panelists, Tom Russo of Lehman Bros., 
argued at several times during the proceedings, that 
perhaps futures and derivatives regulations should be 
written on a tabula rasa (or is it tabula "Russo"). If we 
were given this tabula rasa, line one would be the 
permanent authorization of the CFTC. This change 
would not amount to an unchecked "free ride" for the 
CFTC as oversight jurisdiction by the House and 
Senate Agriculture Committees would remain. 

While the roundtable was a learning experience, 
the process has a way to go. As Senator Fitzgerald 
commented at the conclusion of the Seminar, although 
he had only been in the Senate for fifty days, this was 
the most intellectual debate that he had observed. 
Let's hope that the debate continues on that level. 

*** 
Editors Note: We are pleased to announce that 

Susan C. Ervin has joined FDLR's Board of Editors. 
Also, Board member Dennis Klejna has become 
General Counsel of Refco, Inc. 
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Give-Up Agreements 
The Futures Industry Association ("FIA"), together 

with the Managed Futures Association ("MFA"), estab­
lished two versions of a Uniform Give-Up Agreement 
in 1995, both of which are now universally accepted 
by most brokerage firms and end users. One version, 
known as the Trader Version, is the principal Give-Up 
Agreement used today. This version, although struc­
tured as a four party agreement, permits the Trader, 
typically a CTA, to sign the Give-Up Agreement on 
behalf of, and thus bind, its underlying futures cus­
tomers. In fact, paragraph 2 of the Trader Version 
specifically states that the Trader has represented that 
it "is expressly authorized by Customer to enter into" 
the Give-Up Agreement on behalf of its customers. 
However, in some rare situations, the Customer itself 
will sign the Give-Up Agreement. 

The other version, known as the Customer Ver­
sion, is a three party agreement, whereby the actual 
Customer signs the Give-Up Agreement. No CTA or 
third party is involved in the placement of the order 
on behalf of the actual customer; the Customer places 
the order directly with the Executing Broker. 

--Board of Editors 

l 
Popularity of Give-Ups 

Give-ups became popular several years ago when 
the managed futures industry recognized the need for 
simplicity and efficiency in the execution of orders that 
would eventually be cleared by several clearing firms. 
A CTA who managed multiple customer accounts that 
were cleared at 10-15 clearing firms, found it difficult 
and burdensome to place orders directly with each 
clearing firm. Instead, the CTA would use one firm to 
execute orders for all of its accounts and then re­
quested this single Executing Broker to allocate the 
trade fills among the various Clearing Brokers. More 
recently, it has become a popular method as CTAs (and 
Customers) started to trade globally. Some clearing 
firms did not have a presence overseas. Also, the more 
sophisticated CTAs recognized the need to execute the 
futures order through the same firm in which it did its 
cash business or which had a strong floor presence, 
even though that firm was not its global futures 
clearing firm. Thus, the execution business flourished, 
and execution and clearing became two separate and 
distinct functions on the global futures markets. 

Need for Prompt Communication 
The biggest problem facing CTAs and Customers 

who execute their futures orders through non-clearing 

LYNN S. GLASSER 
STEPHEN A. GLASSER 
Publishers 

EDWARD H. FLEISCHMAN, ESQ. 
Linklaters & Paines, New York City 

WILLIAM H. NAVIN, ESQ. 
Schiff Hardin & Waite, Chicago 

Glasser LegalWorks 

RICHARD A. MILLER, ESQ. 
Editor-in-Chief 
White & Case, New York City 

DONALD L. HORWITZ, ESQ. 
Editor 
Sakura Dellsher, Inc. , Chicago 

ARTHUR F. BELL, JR., C.P.A. 
Arthur F. Bell, Jr. & Associates , 
Lutherville, MD 

W. IAIN CULLEN, ESQ. 
Simmons & Simmons, London 

WARREN N. DAVIS, ESQ. 
Sutherland Asbill & Brennan, 
Washington DC 

JOHN P. EMERT, ESQ. 

Citibank, New York City 

SUSAN C. ERVIN, ESQ. 
Dechert, Price & Rhodes , 

Washington, D.C. 

RONALD H. FILLER, ESQ. 
Lehman Brothers, New York City 

I:" 

MAHLON M. FRANKHAUSER, ESQ. 
Kirkpatrick & Lockhart, Washington, DC 

MARSHALL E. HANBURY, ESQ. 
Mayer Brown & Platt, Chicago 

TED S. HELWIG, ESQ. 
Katten Muchin & Zavis, Chicago 

PHILIP McBRIDE JOHNSON, ESQ. 
Skadden Arps Slate Meagher & Flom 
Washington, DC 

DENNIS KLEJNA, ESQ. 
Refco, Inc., New York City 

ROBERT J. MACKAY 
National Economic Research Associates, 
Washington, D.C. 

JOANNE T. MEDERO, ESQ. 
BZW Barclays Global Investors, 
San Francisco, CA 

DAVID MITCHELL, ESQ . 
Cadwalader, Wickersham & Taft, 
New York City 

RICHARD E. NATHAN, ESQ. 
New York City 

RONALD OPPENHEIMER, ESQ. 
Merrill Lynch Pierce Fenner & Smith, 
New York City 

PAUL J. PANTANO, ESQ. 
McDermott Will and Emery, Washington, DC 

KENNETH M. RAISLER, ESQ. 
Sullivan & Cromwell , New York City 

CARL A. ROYAL, ESQ. 
Chicago Mercantile Exchange, Chicago 

THOMAS A. RUSSO, ESQ. 
Lehman Brothers, New York City 

MICHAEL S. SACKHEIM, ESQ. 
Brown & Wood LLP, New York City 

HOWARD SCHNEIDER, ESQ. 
Rosenman & Colin LLP, New York City 

STEPHEN F. SELIG, ESQ. 
Baer Marks & Upham,. New York City 

JOHN H. STASSEN, ESQ. 
Kirkland & Ellis, Chicago 

M. HOLLAND WEST, ESQ. 
Shearman & Sterling, New York City 

EMILY M. ZEIGLER, ESQ. 
Willkie Farr & Gallagher, New York City 

FUTIJRES & DERIVATIVES LAW REPORT (ISSN 1083-8562) is a 
monthly publication, except for July/ August, of Glasser LegalWorks. 
Editoria l and circulation offices: 150 Clove Road, Little Falls, NJ 
07424. Tel. (973) 890-0008, Facsimile (973) 890-0042 , E-mail: 
Legalwks@aol.com, Web Site: http://www.legalwks.com. © 1999 
by Glasser LegalWorks. All rights reserved. Written permission 
required to reproduce, by any manner, any material contained 
here in. Annual subscription $285. 

INDEX: FUTURES & DERIVATIVES LAW REPORT is indexed by the 
Legal Resource Index, published by Information Access Co. 
(1-800-227-8431). FUTURES & DERIVATIVES LAW REPORT 
welcomes submissio n of original articles, comments, book reviews 
and contributions of recent case studies. Submit manuscripts in 
duplicate (one original and one copy) double-spaced. Submissions 
will be considered for publication by F&DLR's Board of Editors. 

March 1999 / Volume 19, Number 1 3 



firms is communication. The CTA (and the Customer) 
has a requirement, even a duty, to communicate the 
allocation of such fills and to inform the respective 
Clearing Broker of executions made through another 
firm during the business day. Failure to provide this 
information timely can result in trades not being 
processed properly among the actual customer ac­
counts or being held overnight by the Executing 
Broker. This can result in systemic issues as the 
Executing Broker must now post margin for an account 
that it has neither received margin funds from or has 
contracted with. Also, the Customer does not post 
margin funds with its Clearing Broker for such trades 
as the Clearing Broker has not "received" the fill from 
the Executing Broker. This was a problem in the 
Griffin matter. 

Allocation of Orders 
Historically, a CTA who trades for multiple ac­

counts must promptly notify, at or prior to the execu­
tion of the order, the Executing Broker as to how the 
fills are to be allocated among the respective customer 
accounts it is managing. Last summer, the CFTC 
adopted the "post trade allocation" rule (Reg. 1-35(a-
1)(5)), which permits a CTA to communicate such 
allocation after the execution of the order, but by no 
later than the end of the respective business day, 
provided the CTA has met certain tests. They are: 

• The CTA must qualify as an "eligible account 
manager" (e.g., registered as a commodity trading 
advisor with the CFTC or as an investment adviser 
with the SEC or certain foreign advisors); 

• The CTA employs an allocation system that is 
sufficiently objective and specific so that the 
allocations can be verified in an independent audit 
to be "fair, equitable and non-preferential"; 

• The CTA sends a disclosure to all of its customers 
prior to placing the first such order that states in 
essence: (i) the general nature of its allocation 
methodology, (ii) the fairness standard of its 
allocations, (iii) the ability of its clients to review 
summary or composite trading among its customer 
accounts, and (iv) whether any accounts in which 
the CTA might have an interest would be included 
in the allocation; 

• The CTA provides a list of its "eligible customers" 
who qualify for this post trade allocation to its 
clearing firm (the term "eligible customer" is 
defined in this new CFTC rule and is in essence 
the same type of customer that meets the standard 
set forth in Part 36 for "eligible swap participants.") 

In the preamble to the Federal Register release in 
which the "post trade allocation rule" was adopted, the 
CFTC stated that "the requirement that the account 
manager identify eligible customer accounts to the FCM 
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should enable the FCM to insure that allocations are 
made only to those eligible customer accounts." This 
language has resulted in substantial debate as to what 
obligations, if any, does a clearing FCM have to insure 
that only "eligible customer accounts" have partici­
pated in an order involving a post trade allocation 
when the CTA itself has the burden to make sure that 
only such eligible customers are included in the post 
trade order. 

In recent meetings with senior CFTC staff, it 
appears that, if a CTA only executes for customers, all 
of whom meet the "eligible customer account" defini­
tion, then the clearing FCM has no obligation other 
than, as noted above, to receive a list of those eligible 
customer accounts from the CTA. If, however, some of 
the accounts cleared through tl1e FCM and managed by 
the CTA do not meet this definition, then the FCM 
might have some additional responsibility to review 
these orders. There is no exact method or procedure to 
be undertaken by that FCM to complete that review. 
Also, how often the review takes place might vary as 
well. 

Regardless of when orders JJre allocated to the respective 
customer accounts, a bigger and more important issue is 
the need for the aA (or Customer) to communicate in a 

timely manner to its Clearing Broker that it has placed an 
order for execution through another firm or person. 

However, the clearing FCM, applying procedures it 
believes meets a best practice approach, could perform 
some or all of the following steps: 
• Request a copy of orders or the blotter used by the 

CTA to determine whether any non-eligible cus­
tomer accounts were included in any post trade 
order placed by that CTA; 

• Review the trade registers provided by the ex­
changes which provide some type of identification 
regarding post trades (it appears that both the 
CBOT and the CME might be prepared to provide 
soon an identification, such as a 'P,' on any such 
post trade orders); and 

• Check its floor order tickets or those of executing 
brokers if a give-up trade occurred, to make this 
same determination, etc. 
Regardless of when orders are allocated to the 

respective customer accounts, a bigger and more 
important issue is the need for the CTA (or Customer) 
to communicate in a timely manner to its Clearing 
Broker that it has placed an order for execution 
tl1rough another firm or person. If the Clearing Broker 
is not aware that such order has been executed, then it 
cannot look to the Executing Broker for the fills or to 
the Customer for margin funds. This can only create 
administrative problems as well as financial risks. 
Thus, each CTA (or Customer) must understand its 
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responsibility to communicate such information 
promptly to its Clearing Broker. 

Exchange Rules - Need for Change 
Some exchanges have rules that require Executing 

Brokers to notify the Clearing Broker within a particu­
lar time period and to have all required account 
information so that the Executing Broker directly 
inputs the trade information into the clearing house 
· system that is eventually confirmed by the Clearing 
Broker. Also, the major U.S. exchanges, and LIFFE in a 
non-mandatory way, provide for an automated pay­
ment system of the executing fees or floor brokerage. 
This automated floor brokerage payment system must 
be adopted by all exchanges worldwide that permit 
give-ups to take place. 

It is also impo1tant that the exchanges establish 
rules that govern the responsibilities of all parties-the 
Executing Broker, the Clearing Broker and the CTA/ 
Customer-regarding give-up trades. By establishing 
exchange mles regarding this conduct, then all parties 
are fully aware of their respective duties and obliga­
tions. Give-Up Agreements would be unnecessary 
other than to establish the execution fee. Such ex­
change rules, however, must be uniform. A Give-Up 
Task Force could be established, which would include 
representatives from the major international ex­
changes, the brokerage community, CTAs and other 
end users, to establish a global uniform exchange give­
up rule. Therefore, all issues relating to such obliga­
tions and responsibilities would be resolved in ad­
vance of any execution. 

Needed Changes to the Give-Up Agreement? 
What changes are needed to the Give-Up Agree­

ments established in 1995 by the FIA and MFA after the 
explosive growth of give-ups in general and the Griffin 
matter in particular? The simple answer is none. 

The Agreements have not created any problems 
relating to give-up trades nor did they exacerbate the 
Griffin matter. Both versions of the Give-Up Agree­
ments provide language that permits the Clearing 
Broker to establish trade limits with respect to any 
order placed by a CTA (or a Customer). While most 
Clearing Brokers do not establish these limits, they are 
permitted to do so. The are many reasons why such 
limits are not provided; the most important one is that 
they would be difficult to establish. For example, 
Clearing Broker XYZ limits ii' Customer to 500 CBOT 
Treasury Bond contracts in its futures account. The 
Customer now wants to execute through three Execut­
ing Brokers. The Clearing Broker could not restrict all 
three Executing Brokers to 500 contracts each; thus, 
the Customer could in theory place up to 1,500 con­
tracts (500 contracts at each of the three Executing 
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Brokers) . Similarly, the Clearing Broker could not 
establish limits equal to 167 contracts in each Agree­
ment (e.g., three times 167 contracts equals approxi­
mately 500 contracts) as this may not be particularly 
fair as well. 

What is needed is the duty and the obligation for 
both the CTA/Customer and the Executing Broker to 
notify the Clearing Broker promptly (e.g., within a 
certain time frame) that an order has been executed on 
behalf of the CTA (or Customer). This does not suggest 
that the allocation be necessarily given within that time 
frame, only that the fill be reported within that time 
period. Therefore, the Clearing Broker will know, 
within a short time, that such an order has been 
executed. This should give the Clearing Broker suffi­
cient time to assess the trade and whether any further 
action needs to be taken (e.g., whether the CTA or 
Customer has exceeded its margin requirements and 
thus be forced to liquidate some or all of the trades at 
issue) . 

The [Uniform Give-Up} Agreements have not created any 
problems relating to give-up trades nor did they exacer­

bate the Griffin matter. 

Communication is required whether it be an 
exchange with open outcry or an electronic trading 
system. Hopefully, all electronic trading systems will 
someday be structured in a manner whereby the 
Clearing Broker knows instantaneously that an order 
has been placed by a CTA (or Customer) which would 
be cleared through the Clearing Broker, but this 
information does not exist today-and it should. The 
Task Force should also establish best practices for 
electronic trading systems and open outcry, so that 
these systemic issues can have minimal effect. 

Query, what could have been prevented had 
Griffin officials known early on that its customer had 
placed such a large order? The Give-Up Agreement was 
not the issue, although one may or may not have 
existed. The real issue was the lack of communication 
and the movement of the market during this informa­
tion blackout. Information needs to be communicated 
so that adequate risk management procedures are 
established to prevent another such occurrence. You 
can not legislate against this practice, whether it be on 
the open outc1y or electronic trading system markets­
you can only establish proper and adequate proce­
dures to minimize any adverse impact. 

Thus, orders can and should be allowed to be 
given up, but so should the information surrounding 
them. Early communication is the best risk manage­
ment tool the global futures industry can have with 
respect to give-ups■ 

s 
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