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AM I CAUGHT IN A TIME WARP, OR WHAT?
REFLECTIONS ON PORNOGRAPHY AND PURITY
DIANE LEENHEER ZIMMERMAN*

Now I know I am getting old. Things that went around once in my
life are doing it all over again. And I am not simply referring to the
revival of miniskirts and bell-bottom trousers. In 1953, when I was in
grade school, a major scandal erupted over a movie, The Moon Is Blue,'

because an actor (I think it was David Niven) was heard to utter such

shocking words on the silver screen as "virgin" and "mistress." 2 In those

bygone days, the movie industry was supposed to observe a moral code

that this racy language clearly violated.3 This was, after all, still an era

when a lady's virtue seemed to be of more concern to society than the
contents of her mind, and when "nice girls" not only did not do "it," but

weren't even supposed to talk (or think) about "it."
Then came the liberating decades of the '60s and '70s, when sex

retained its power to fascinate but began to lose its power to shock. Nude
actors cavorted on the Broadway stage, living together "without the

blessings of clergy" became a trend, and thoughtful people began to see
public and private censorship alike as quaint and a little silly. Some

sexually explicit works were still illegal, on the grounds that, appealing
as they did to something vaguely identified as an audience's "prurient
interest," they were too awful to qualify as constitutionally protected
* ©Copyright by Diane Leenheer Zimmerman 1993.
** Professor of Law, New York University Scool of Law.

1. The film was banned in a variety of places, including Ohio, Massachusetts,
Kansas, and Maryland for its "racy" language and its subject matter-seduction. See
Jersey City Seizes 'The Moon is Blue', N.Y. TIMES, Oct. 15, 1953, at 35. Authorities
in Jersey City, New Jersey, seized the film on the grounds that it was "obscene, indecent
and tend[ed] to corrupt the morals of Jersey City." Id. See also Ban on 'Moon Is Blue'
Upheld, N.Y. TIMES, Sept. 2, 1953, at 20 (reporting that the Maryland Board of Censors
upheld its ban on the film because it had "sex and seduction as its theme" and was
"indecent and immoral").
2. See Dolores Barclay, Movie Ratings These Days Get 'C' for 'Change', Cmu.
TAM., Oct. 30, 1986, Tempo, at 8; Charles Champlin, Preminger'sAssault on Hays
Code, L.A. TIMEs, Apr. 26, 1986, Calendar, at 1; Walter Waggoner, Dawn Addams,
54, Actress, is Dead, N.Y. TIMEs, May 9, 1985, at D30.
3. See MURRAY SCHUMACH, THE FACE ON THE CuTriNG ROOM FLOOR 33-48
(1964) (discussing the history of censorship and self-censorship in Hollywood in the years
leading up to the adoption of the Motion Picture Production Code in 1956).
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speech.4 But even the law of obscenity was in retreat. In 1970, a national
commission failed to find convincing evidence that exposure to sexually
explicit (including obscene) works caused any objective harm, and it
recommended that obscenity laws be repealed.- By 1973, at least four of
the Justices on the Supreme Court showed themselves ready to agree, 6
and it seemed only a matter of time before a fifth would be recruited to
spell the end of legalized censorship.
By the late 1970s, when I graduated from law school and began to
teach courses on the First Amendment, the law of obscenity had come to
seem no more than an embarrassing anachronism. Although some legal
scholars continued to defend obscenity prosecutions as a necessary
protection of the moral fabric of the community, to many others
(including, I suspect, the vast majority of those who would have identified
themselves as civil libertarians), the thought of nine middle-aged to elderly
gentlemen screening dirty films within the stately precincts of the Supreme
Court building, struggling to define what was simply too disgusting for
other adult men and women to see or read, was faintly risible. By the
beginning of the 1980s, I seriously questioned whether it was even worth
keeping a discussion of obscenity as part of my syllabus. There did not
seem to be anything very interesting to say about it.
This increasing tolerance for depictions of and writings about sex,
unthinkable in my childhood, did not occur in a vacuum. Not only was an
increasingly well-educated population of Baby Boomers more open to
social and intellectual experimentation than their parents, but this was also
the era when the Warren Court was actively explicating the linkage
between the Bill of Rights and the liberal ideal. In the post-McCarthy,
peri-Vietnam decades of the 1960s and 1970s, according to the faith that
would move mountains, we were heading toward a society in which
equality would be realized and personal autonomy honored. This vision of
a just society, which animated social activists and idealistic young lawyers
alike, did not limit or define people by their memberships in disfavored
4. See Miller v. California, 413 U.S. 15, 24 (1973) (holding that regulations that
are "limited to works which, taken as a whole, appeal to the prurient interest in sex,
which portray sexual conduct in a patently offensive way, and which, taken as a whole,
do not have serious literary, artistic, political or scientific value" constitute permissible
limitations on sexually oriented speech).
5. See COMM'N ON OBSCENnTY AND PORNOGRAPHY, THE REPORT OF THE COMM'N
ON OBSCENITY AND PORNOGRAPHY 52 (1970) (concluding that "there is no warrant for
continued governmental interference with the full freedom of adults to read, obtain or
view whatever [sexual] material they wish").
6. See Miller, 413 U.S. at 47 (Brennan, J., dissenting, joined by Marshall and
Stewart, JJ.); id. at 37 (Douglas, J., dissenting).
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groups, and it did not force them to conform to the larger society's
orthodoxy as to the proper or "best" way to live, speak, or think.
A climate of tolerance for diversity seemed especially hospitable to the
interests of women and minorities. Group stereotypes, which had affected
legal as well as social practices, were challenged in courtrooms and
legislatures, and could no longer be assured of easy acceptance or openly
relied on to limit access to jobs, educational institutions, or public
accommodations. Women, for the first time in the 100 years since its
passage, gained partial shelter under the Equal Rights Clause of the
federal Constitution.7 They also got a legal foot in the door of the same
job market that was open to men,' and the right to control the conditions
of their reproductive lives. 9
Change is not a heady brew for everyone, and I suppose that the
development of a backlash was entirely predictable. After all, by the
middle of the '80s, it was clear that Ronald Reagan was not elected simply
because he was cute and promised to be kind to the electorate's
pocketbook. Traditionalists, for whom the Moral Majority acted as a vocal
and visible marker, were deeply offended by many aspects of the social
ferment of the '60s and '70s, and there were always significant numbers
of people for whom abortion, the movement of women away from the
home, and sexual experimentation were symbols, not of progress, but of
a society in decay. Even people who formerly described themselves with
pride as "liberals" now treated the label like a four-letter word, and much
that had seemed like social progress was recharacterized by many as
unreasoning excess.1"
7. See Frontiero v. Richardson, 411 U.S. 677, 688 (1973) (plurality opinion)
(holding that "classifications based upon sex, like classifications based upon race,
alienage, or national origin, are inherently suspect, and must therefore be subjected to
strict judicial scrutiny"); Reed v. Reed, 404 U.S. 71, 76 (1971) (holding that "[tio give

a mandatory preference to members of either sex over members of the other, merely [for
administrative convenience] is to make the very kind of arbitrary legislative choice
forbidden by the Equal Protection Clause"). In later cases, however, the Court opted for
an intermediate standard of review where sexual classifications are concerned. See, e.g.,
Craig v. Boren, 429 U.S. 190, 204 (1976). For a discussion of the evolution of the
Court's treatment of sex-based classifications, see LAURENCE H. TRIBE, AMERICAN
CONSTrTUTIONAL LAW §§ 16-26, 16-32 (2d ed. 1988).
8. See Civil Rights Act of 1964, Pub. L. No. 88-352, §§ 701-16, 78 Stat. 241,25366 (codified as amended at 42 U.S.C. § 2000 (1988)) (prohibiting discrimination in
employment on the basis of sex). These sections of the Act are commonly referred to as
Title VII, reflecting the original subdivisions in the public law.
9. See, e.g., Roe v. Wade, 410 U.S. 113, 154 (1973) (holding that the right to seek
an abortion is protected by the constitutional right to privacy).
10. The label "feminist" similarly fell into bad repute with many women during the
same period.
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Perhaps it was inevitable that the old bugaboo, sexually explicit

speech, would be among the symbolic targets of this move to the right.
The surprise, however, was that the lead in pushing pornography back

onto the national agenda did not come from conservatives, but from the
left, where a changing intellectual climate was making acceptable what had
earlier been largely unthinkable: censorship, at least where it was

exercised on behalf of members of vulnerable groups.
Concern for group welfare showed itself in various guises on
university campuses. One form was an attack on traditional liberal political

philosophy by scholars loosely identified as communitarians. They argued
that the vision of a properly ordered society posited by classic
liberalism-one in which government authority is defined and limited by
individual consent, and the content of the good life is to be decided by

each person based on his or her own judgment and preferences-is
impoverished and incomplete." This vision, they claimed, fails to take

proper account of the way that people in society are "situated," the way
their identities are reflective of the social structures within which they are
sustained. Private preferences, these communitarians asserted, offer an
inadequate basis on which to order a society in which the individual will

flourish; rather, the interests of the group must be taken into account, and
sometimes given precedence.'
11. For an influential exposition of the communitarian argument, see MICHAEL J.
SANDEL, Conclusion: Liberalism and the Limits of Justice, in LIBERALISM AND THE

LIMrTS oF JuSTICE 175-83 (1982) (criticizing both the possibility and the desirability of
a community founded upon the liberal, deontological conception of human selfhood
advanced by Kant and Rawls, in favor of one founded on a concept of the common

good).
12. The dissatisfaction with liberal theory in constitutional law has led some to the
task of reviving republican political theory, under which group decisions can be enforced
against dissenters so long as those laws are arrived at by rational deliberative processes
in which all citizens participate as equals (or in the equivalent of such processes). This
analysis has been used by some legal scholars in support of permitting governmental
restrictions on pornography. See, e.g., Frank I. Michelman, Conceptions ofDemocracy
in American ConstitutionalArgument: The Case of PornographyRegulation, 56 TENN.
L. REV. 291 (1989) (suggesting that regulations of pornography that result from
deliberative majoritariani lawmaking may be constitutional); Cass R. Sunstein,
Pornography and the First Amendment, 1986 DUKE L.J. 589, 591 (arguing that
pornography, because of the overall societal harm it causes (and not its harm in
individual instances), constitutes a unique category of "low-value" speech that may be
regulated consistent with the First Amendment). The direct influence of communitarian
political philosophy can be seen in the constitutional scholarship of Robert Post. He has
written:
The argument that pornography should be regulated i order to assure
respectful relations between the sexes... is not "in tension" with the first
amendment .... Instead the argument requires us to engage in a substantive
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For some, the changed attitude toward liberalism was at least as much
grounded in frustration as in theory-frustration, not so much with its
aspirations, but with the seeming inability of society to realize them.
Despite gains, equality was still elusive. For feminists, the euphoria of
Title VII, Roe v. Wade, and the fall of formal barriers to equality between
the sexes gave way to other realities. The salary gap that did not close.
The retreat from reproductive freedom.'" Glass ceilings. Inadequate child
care. The anger against women that continued to express itself in battering
and rape.
When, however, Andrea Dworkin and Catharine MacKinnon first
announced their plan to promote the equality of women in Minneapolis by
means of an ordinance banning pornography, I will admit I did not take
them seriously. The focus of their efforts was not on banning the
prurient-the classic territory of obscenity law-but rather on harrying out
of business with legal penalties and tort damages the producers and
purveyors of a wide range of materials that14 portrayed women as sexually
subordinate to, or sexual victims of, men.
interpretation of the purposes of the amendment, and to inquire whether we
value freedom of expression because it furthers individual or group life....
To elect the pluralist option is not to abandon the first amendment, but rather
to forsake the individualist assumptions underlying contemporary first
amendment law.
Robert C. Post, CulturalHeterogeneity andLaw: Pornography,Blasphemy, andthe First
Amendment, 76 CAL. L. REv. 297, 334-35 (1988).
13. Starting with Maher v. Roe, 432 U.S. 464 (1977) (allowing states to exclude
abortion from the medical services covered by Medicaid), and continuing through
Planned Parenthood of Southeastern Pennsylvania v. Casey, 112 S. Ct. 2791 (1992)
(allowing states to impose a variety of restrictions on access to abortion), the Supreme
Court has slowly allowed states to regain some of the power over abortion that Roe
seemingly had forbidden them to exercise.
14. For a description of the ordinance and its creation, see Catharine A.
MacKinnon, Pornography,Civil Rights, and Speech, 20 HARV. C.R.-C.L. L. REV. 1,
1-2, 22-60 (1985) [hereinafter Pornography, Civil Rights, and Speech]. For the text of
the ordinance, see Andrea Dworkin, Against the Male Flood: Censorship, Pornography
and Equaliy, 8 HARv. WoMtEN's L.J. 1, 24-28 (1985). The ordinance defines
pornography as:
the graphic sexually explicit subordination of women through pictures and/or
words that also includes one or more of the following: (i) women are presented
dehumanized as sexual objects, things, or commodities; or (ii) women are
presented as sexual objects who enjoy pain or humiliation; or (iii) women are
presented as sexual objects who experience sexual pleasure in being raped; or
(iv) women are presented as sexual objects tied up or cut up or mutilated or
bruised or physically hurt; or (v) women are presented in postures or positions
of sexual submission, servility, or display; or (vi) women's body
parts-including but not limited to vaginas, breasts, or buttocks-are exhibited
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The sheer scope of the prohibition-sweeping together disgustingly
gory garbage and milder stuff that simply took the "wrong" view of
women-seemed so patently vague and overbroad, so obviously a violation
of the First Amendment, that I initially thought Dworkin and MacKinnon
merely were engaged in a piece of political theater. This was, I thought,
a clever bit of high visibility consciousness-raising, aimed at focusing our
attention on the persistent problem of violence against women.
Censoring sexually explicit writing, pictures, and films hardly seemed
a plausible route to use, however, if one's real objective was to protect the
civil rights of women, and I remember wishing at the time that Dworkin
and MacKinnon had used some other vehicle to make their point. Floating
a rationale for censorship out where the nation's would-be moral guardians
could smell it was like waving your patd defoie gras under the nose of a
rapacious gourmand. You easily could lose control of the situation. It was
hardly encouraging that among the first to rally to the cause were
members of the Moral Majority, a group hitherto not known for its
advocacy of women's rights.
Clearly, if anyone is looking for a prophet, I am disqualified.
Dworkin and MacKinnon did mean it. And before long their ideas were
attracting not just a segment of feminists who were shaken and disgusted
by violent pornography, or religious and political conservatives who
longed for a return to the day when women were (in Marilyn Quayle's
choice phrase) true to "their essential natures as women." 5 Their ideas
gained the support of legislators and government officials. For these
officials, the plan offered a "two-fer"-a platform that would
simultaneously allow them to demonstrate their commitment to women's
issues and satisfy the inclinations of their more conservative constituents.
Although an Indianapolis ordinance based on the Dworkin-MacKinnon
model was declared unconstitutional by the United States Supreme Court
on the grounds that it penalized speech for expressing a disfavored point
such that women are reduced to those parts; or (vii) women are presented as
whores by nature; or (viii) women are presented being penetrated by objects
or animals; or (ix) women are presented in scenarios of degradation, injury,
torture, shown as filthy or inferior, bleeding, bruised, or hurt in a context that
makes these conditions sexual.
Id. at 25. (This definition also appears in Pornography, Civil Rights, and Speech, supra,
at 1-2 with insignificant variations.)
15. The phrase was used by Quayle in her address to the 1992 Republican National
Convention, an address widely interpreted as suggesting that women are truly fulfilled
not by careers, but by their roles as wives and mothers. See Alessandra Stanley, Marilyn
Quayle Says the 1960's Had a Flip Side, N.Y. TIMEs, Aug. 20, 1992, at A20.
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of view,16 versions of the anti-pornography law, like the proverbial bad
penny, kept turning up. In 1992, for example, the United States Senate
Committee on the Judiciary voted out of committee the Pornography
Victims' Compensation Act of 1992.17 This bill would provide tort
remedies for victims of sex offenses, not against the perpetrator, but
against those who made or distributed sexually explicit materials that were
a "substantial cause" of the attack."i Although the bill has never been
voted on by the full Senate, it would be premature to write either its
obituary or those of similar efforts by states and municipalities. 19 In

many ways, despite the setback in the Supreme Court, the antipornography movement has continued to gain credibility in legal circles.

In 1992, for example, its arguments were adopted by the Supreme
Court of Canada, which held that government authorities in that country
can regulate sexually explicit speech if it is violent or degrading and
dehumanizing.' The court found this form of regulation to be consistent
with the free speech guarantees of the Canadian Constitution2 because
16. See American Booksellers Ass'n v. Hudnut, 771 F.2d 323 (7th Cir. 1985), aff'd
mem., 475 U.S. 1001 (1986).
17. See S. REP. No. 372, 102d Cong., 2d Sess. 12 (1992). For the contents of the
bill (S. 1521) see id. at 1-4.
18. See id. at 3, 16-17. The bill originally targeted pornographic materials defined
in much the way Dworkin and MacKinnon had recommended. See id. at 35 (minority
view of Sens. Biden et al.) (noting that the original bill (S. 983) would have reached any
"sexually explicit" material that "influenced" or "incited" a sexual crime). Apparently
in response to critics who argued that the legislation was a serious free-speech violation
(the author, who was asked by the Judiciary Committee to serve as its expert witness,
was among those critics), the bill's sponsors redrafted it so that it applied only to obscene
materials. See id. at 35-36 (minority view of Sens. Biden et al.).
19. For example, in 1992 an anti-pornography bill was proposed in Massachusetts.
See H.R. 5194, 177th Gen. Ct. (1992). The bill, entitled An Act to Protect the Civil
Rights of Women and Children, defined pornography in terms that substantially tracked
the language of the MacKinnon-Dworkin definition cited in note 14, supra. See H.R.
5194, supra, see. 2 (amending the General Laws by inserting new chapter 151F). The
bill then embraced within actionable "sex discrimination" the following acts, among
others: inducing any person into performing for pornography; forcing pornography on
any person in "any place of employment, education, home, or any public place"; and
producing, selling, exhibiting, or distributing pornography. See H.R. 5194, supra, sees.

2(a), (b), (c).
20. See R. v. Butler, [1992] 1 S.C.R. 452 (Can.); see also Thelma McCormack,
Censorship in Canada, 38 N.Y.L. SCH. L. REV. 165, 173-77 (1993) (discussing the
Butler decision).
21. See CAN. CONST. (Constitution Act, 1982) pt. I (Canadian Charter of Rights and
Freedoms), § 2 ("Everyone has the following fundamental freedoms: ... (b) freedom
of thought, belief, opinion and expression, including freedom of the press and other
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it targets only speech that causes direct harms to individuals. Harm? Well,
the court agreed that there was no convincing empirical proof that
"dehumanizing" pornography causes actual harm --but it concluded
nonetheless that the legislature was entitled to rely on the large body of
opinion that violent or dehumanizing depictions are injurious, particularly
to women.
In addition, the feminist anti-pornography movement has won broad

support in legal academia. A diverse group of legal scholars-including
constitutional

theorists

and

critical

race

theorists-are

now

questioning the primacy of the individualistic free-speech tradition in a
number of areas, claiming that it takes inadequate account of the harm
speech can inflict on the legitimate interests of disfavored groups. Those

who oppose pornography because they believe it hurts women, and those
who advocate regulation of hate speech because of its effects on racial,
religious, and other minorities use similar arguments, and they
increasingly offer one another intellectual support.g
The coming together of the feminist anti-pornography movement with
other strands of reaction against the tenets of liberalism could, if we are
unlucky, do lasting damage to the First Amendment and, not
coincidentally, to the interests of women themselves. Admittedly, the antipornography tide has not yet swept us back to 1953, when "virgin" was
both a dirty word and a mandatory condition. But I cannot shake the
unhappy feeling that, in the immortal words of Yogi Berra, it's d~jh vu all
over again.
media of communication...

").

22. See Butler, 1 S.C.R. at 455.
23. See id. at 478-81.
24. See supra note 12.
25. See, e.g., Charles R. Lawrencelll, !fHeHollersLet Him Go:Regulating Racist
Speech on Campus, 1990 DUKE L.J. 431, 480-81 (arguing that First Amendment
jurisprudence must take the history of racism and the contemporary experiences of the
victims of oppression into account when attempting to remedy the "dysfunction in the
marketplace of ideas created by the racism and unequal access to that market"); Mari
Matsuda, Public Response to Racist Speech: Consideringthe Victim's Story, 87 MICH.
L. REv. 2320, 2380 (1989) (concluding that criminalization of a narrowly defined class
of racist speech is justified if it is aimed at remedying the serious harms-such as
victims' loss of liberty--caused by racist speech).
26. For example, in the spring of 1993, the University of Chicago Law School
hosted a conference that brought together anti-pornography and anti-hate speech
advocates to develop strategies for convincing courts to accept greater limits on First
Amendment rights. See Martha Middleton, Anti-PornLegal TheoristsGatherin Chicago,
NAT'L L.J., Mar. 22, 1993, at 7.
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The two-chambered heart of the censorship argument is as follows:
first, degrading sexual depictions of women can hurt us physically and
keep us down psychically so that we cannot participate as equals in the
larger society; and second, in the face of such injuries, the need to protect
the vulnerable group trumps the liberty claims of those who want to say
or hear harmful things. Unfortunately, this argument has no natural
boundaries, and if it is taken seriously, the Free Speech clause could be
picked clean of content in the blink of an eye. As a woman and as a First
Amendment scholar, I respectfully ask not to be the "beneficiary" of such
an analysis of my condition and my claims.
There are many reasons to think that censorship of degrading sexual
portrayals (the definition of pornography that Dworkin and MacKinnon
use) is a terrible idea generally, and damaging to women in particular. In
the interests of brevity, however, I will limit myself to a discussion of
three of them.' The first two concern the vagueness and overbreadth of
the anti-pornography argument. The last raises a problem of imagery.
First is the problem of the exception that devours the rule. We must
ask why, if women are entitled to protection against harmful speech, the
same claim cannot logically be made on behalf of any group whose
characteristics subject them to sharp and hurtful speech? And if lots of
other groups are entitled to similar protection, what is there to prevent a
massive erosion of the constitutional norm that protects speech against
government regulation? Why cannot virtually any group, whatever its
shared characteristics, plausibly claim that its interests are harmed by
some kinds of speech and demand its regulation?
Those who sympathize with the anti-pornography position do not deny
this problem, but they often try to argue that the exception is self-limiting
by virtue of the simple fact that the situation of women is "unique."'
And so it is. But so, too, in their own ways, are the situations of racial
minorities, disfavored ethnic groups, religious minorities, gays-on behalf
of whom similar claims to special protection from other forms of hurtful
speech are also being made."
27. For an excellent and thorough critique of the pro-censorship position, see
NadineStrossen, A FeministCritique of "The" Feminist Critiqueof Pornography,79 VA.
L. REv. 1099 (1993).
28. See, e.g., CATHARINE A. MAcKiNNON, FrancisBiddle's Sister: Pornography,
Civil Rights, and Speech, in FEMNIMM UNMODIED 163, 166 (1987) (stating that "the
situation of women is not really like anything else"); Post, supra note 12, at 333
(favorably quoting the above).
29. See, e.g., R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992) (holding that an
ordinance that imposed special prohibitions on speakers who expressed views on the
disfavored subjects of race, color, creed, religion, or gender was a facially
unconstitutional, content-based regulation of speech).
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But if the exception is really not just for women, but for this broader
array of vulnerable groups, I question the plausibility of the claim that
such censorship, once unleashed, can be confined only to degrading
pornography and a limited number of other forms of hurtful speech that
affect those minorities who are generally recognized as oppressed by the
dominant culture. I would like to point out that the speech-policing
function will be carried out by the state, not by women or minorities on
their own behalf.' ° Under the circumstances, it would be all too easy to
wake up one day and find that the most numerous or powerful or bestorganized in society have seized control of the process of identifying
which group values to protect, and the speech that needs to be suppressed
for the public good.
If so, women-who have, up to now, not exactly been equal players
on the political playing fields-should not count on the process operating
to their benefit. In this regard, Rust v. Sullivan3" provides a parable of
sorts. In Rust, the Supreme Court said that the government was permitted
to pursue its public policy objectives by conditioning the grant of public
funds on the willingness of recipients to give up First Amendment
rights. ' Who benefitted from this restriction? Certainly not women.
The restrictions permitted by Rust-which, the government argued,
were intended to promote its preference for conception and
childbirth--prevented employees in federally funded family planning
clinics from counseling women about the availability of abortion, or
referring them to places where abortions were available, even if women
asked for such information.' How were these preferences generated and
why did they require such drastic means of promotion? The regulations
satisfied the demands of a politically powerful interest group, not the
needs and preferences of women (who are largely pro-choice and who are
the ones actually facing the reality of unwanted pregnancies).
It could be worse. If courts begin to accept the argument that speech
can be censored to protect worthy and vulnerable groups (as defined by
government authorities), it would then become plausible to impose Rust30. The Dworkin-MacKinnon proposal, for example, relies heavily on private tort
actions. See Pornography,Civil Rights, and Speech, supra note 14, at 29 & n.52. Even
these, however, are mediated by organs of the state-courts, judges, and juries.
31. 111 S. Ct. 1759 (1991).
32. See id. at 1771-76.
33. See id. at 1772 (citing Maher v. Roe, 432 U.S. 464, 474 (1977)).
34. See id. at 1765 (citing 42 C.F.R. § 59.8(b)(5) (1989)). The restrictions at issue
in Rust were later rescinded by the Clinton Administration. See Robin Toner, Clinton
OrdersReversalofAbortion RestrictionsLeft by Reagan andBush, N.Y. TImES, Jan. 23,
1993, at 1. But the principle established by the case means that restrictions of the same
type could be reimposed any time a president or Congress chooses to do so.
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style regulations on all family-planning clinics, whether or not they were
government funded. The justification could take one of several forms. The
government could assert that barring family-planning staffers from
advising women on the subject of abortion will prevent harm to a unique
and vulnerable class-unborn children. Or maybe fathers. Or perhaps
members of groups ethically opposed to abortion. Frankly, in the face of
experience, I cannot convince myself that these are "wild" hypotheticals,
and not risks that should be taken seriously.
And that worry leads me to my next concern-what meaning do the
anti-pornography advocates assign to the word "harm"? When they say
that pornography hurts women, are they saying simply that we as women
do not like it, that we find it psychically painful? Or do they mean
something quite different?
If the concept of harm were capable of being narrowly and sharply
defined, that, too, would go a long way toward keeping censorship for the
good of groups from careening out of control. On the other hand, without
clear criteria, we could end up in a box where "harmful" also means
whatever the powers of the moment want it to mean--where, for example,
abortion advice can be barred because the government decides it is bad for
the mental health and moral integrity of women. For this reason, I would
have expected advocates of speech regulation to have a pretty firm handle
on what they mean when they say that avoiding harm justifies limitations
on freedom of speech. Unfortunately, I see no evidence in the antipornography literature that its proponents have such a handle.
The most common claim about harm is that pornography causes men
to rape, hurt, and degrade women in real life. This would suggest that we
are talking about speech that is a direct incitement to commit illegal acts.
That narrows the concept of harm, all right, but unfortunately, support for
this proposition exists almost entirely in the form of firmly held
convictions and not in the form of empirical evidence.35 The alleged
connection between violence against women and exposure to degrading
sexual portrayals has never successfully been demonstrated. Even when
violence is mixed with the sex, the evidence of any direct effect on
antisocial behavior in the real world is virtually nonexistent.'
35. Indeed, no more telling an indication of this lack of evidence is the Butler
decision itself, which acknowledged that there was no proof that pornography caused
actual harm. See R. v. Butler, [1992] 1 S.C.R. 452, 455 (Can.).
36. Doctors Edward I. Donnerstein and Daniel G. Linz reviewed the research on
pornography two years ago in a letter to the Senate Judiciary Committee. See Legislative
ProposalsforCompensation of Vlctis of Sexual Crimes: Hearing Before the Senate
Comm. on the Judiciaryon the PornographyVictims' CompensationAct of 1991 and the
PornographyVwtims' Protection Act of 1991, 102d Cong., 1st Sess. 135-145 (1991).
They stated that evidence of a negative effect from violent pornography has not been
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The anti-pornography movement's response to this problem of proof
is mixed. At some points, an attempt is made to leapfrog over the
inconvenient lack of empirical support by proclaiming (as if it were an

existential truth) that the line between speech and action is chimerical.
According to this line of reasoning, pornographic speech and imagery are

visceral rather than a form of ordinary discourse, as physical as a rabbit
punch to the gut. Therefore, regulation of pornography is no more
problematic to the First Amendment than outlawing the rabbit punch.37

MacKinnon relies on this approach when she writes that: "Pornography
...is a form of forced sex, a practice of sexual politics, an institution of
gender inequality." 3" "All women," she writes in a similar vein, "are
now men's 'speech' because our pain, humiliation, torture, use, and
second class status is something they want to say. It does not matter that

they cannot say it without doing it."31
It is a fine polemical device, but polemics notwithstanding, common
sense tells us that there is a great difference between rape and a film that

depicts rape.' Unless a causal connection between real rape and the
depiction of rape in a movie or a book can be shown, rhetoric that blurs
any meaningfil distinction between them ultimately seems to me to
minimize, indeed to trivialize, the very concrete mental anguish and
physical pain of women who are raped and beaten in real life.
Furthermore, I fear the consequences of offering legislators an easy,
splashy "remedy" for sexual violence that has no proven potential to cure
anything. It would be ironic if the fight to make women safe from
pornography served merely to deflect the energies of government away
from other, more costly, more difficult, and politically sensitive measures
that could have concrete impacts on women's lives and security. Some that
come immediately to mind are support for decent child care,
improvements in our public response to domestic violence, and more
rigorous attention to rooting out discrimination in education and in the
workplace. These may not get at the underlying sources of aggression and
discrimination against women-practices that are deeply ingrained and not
found outside the artificial confines of the laboratory. Id. at 137. And even these
laboratory results, say the researchers, may have to do with exposure to violence, not

sex. Id.
37. See, e.g., CATHARMENA. MACKINNON, ONLY WORDS 11-22 (1993) (discussing
her view that pornography is fundamentally an act, not expression).
38. Pornography, Civil Rights, and Speech, supra note 14, at 18.
39. Catharine A. MacKinnon, Pornographyas Defamation andDiscrimination, 71
B.U. L. REV. 793, 815 (1991).
40. For a recent critique of the blurring between speech and acts in the antipornography literature, see Susan Etta Keller, Viewing and Doing: Complicating
Pornography'sMeaning, 81 GEO. L.J. 2195 (1993).
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well understood, I think, by any of us-but they would help. It seems like
a very bad idea to me to suggest that the same end point can be reached
by the quick fix of regulating speech.
A different, more subtle response to the problem of causality is to
recharacterize the nature of the harm as an assault on the ,self, a
fundamental interference with the ability of women to enjoy liberty and
the pursuit of happiness. The argument takes the following form. Because
women in pornography are experienced as objects rather than as free and
rational entities in the Kantian sense, and because pornography is a mode
by which the dominant male culture constructs what it means to be female,
pornography "dehumanizes" women and precludes their enjoyment of
fundamental equality. 4 '
This argument proves both too much and too little. Assumptions about
the lesser humanity of women may be the foundation on which gender
inequality is maintained. But the jump from identifying those assumptions
to concluding that pornography is a significant cause of them requires an
act of faith that I cannot manage. I simply do not believe that we will have
a better, more equal society if only we stop allowing ourselves to express
the possibility of inequality and subjugatioii. Am I right? I do not know,
but it seems to me that in a philosophical stand-off of this sort, the
argument for unrestricted speech must win.
If "harm" can be established merely by guesswork or assertion, then
allowing the regulation of pornography on those grounds will have served
only to bring back into our First Amendment jurisprudence the old,
discredited "bad tendencies" test. The "bad tendencies" approach to
speech regulation permitted, among other things, government to declare
speech seditious and unlawful whenever it threatened interests that, in the
view of the censors, ought to be held sacrosanct.42
41. See CATHARINE A. MACKINNON, TOWARD A FEMINIST THEORY OF THE STATE
206-11 (1989). Cf Post, supra note 12, at 297-325 (discussing what the author sees as
three competing models by which legal orders may be constructed-assimilatlionism,
pluralism, and individualism-and identifying anti-pornography feminism as a call for
pornography and First Amendment values to be treated within a consistently pluralistic
framework); Sunstein, supra note 12, at 618-24 (discussing the idea that substantive
examinations of the power or powerlessness of various groups in society must replace
neutral, abstract characterizations in the pornography-First Amendment debate).
42. See Ohio v. McLaughlin, 212 N.E.2d 635, 637-38 (Ohio Ct. App. 1965)
(discussing the United States Supreme Court's utilization of the "bad tendency" test in
the nineteenth century to decide whether state regulations limiting expression could be
justified as instances of the police power); Edward J. Bloustein, Criminal Attempts and
the "Clear and PresentDanger" Theory of the First Amendment, 74 CORNELL L. REV.
1118, 1125 n.55, 1130 (1989) (describing the influence that the "bad tendency" doctrine
-in which "the mere 'bad tendency' of offending speech, however remote the
consequences, was considered a sufficient constitutional basis for its limitation"-had
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I, for one, am not happy about ceding to others the power to decide
for me which depictions of sexual relations are too "degrading," or which
relationships between men and women are good or bad for me to see,
based on the vague kinds of claims about harm that are made in the antipornography literature. And I worry that, if the "harms" attributed to
pornography can serve as a sufficient reason for censoring it, then other
unsubstantiated guesses about the harms that are "caused" by speech will
justify censorship in a wider range of circumstances. Deciding what is
good for women was a game that others played on our behalf for a very
long time. It ill behooves us, I think, to reissue an invitation to that kind
of "spiritual guardianship."
This brings me to the last of the three problems I will raise here. It
has to do with stereotypes. An uncomfortable fact about the antipornography argument is that it demands the existence of a
group-namely, women-all members of which must be assumed to share
a set of common experiences, perceptions, and understandings about the
content of the good life. The construction of a group identity for women
is troubling on many levels. I had believed, I will admit, that the objective
of feminism was to help us free ourselves from the power of others to
define us, not to impose a new definition on us. But in this context, that
is a side issue.
The problem I want to address here is that the group "women" has
emerged in the anti-pornography literature, whether or not intentionally,
in the all-too-familiar guise of "victim." Let us be clear that women in
real life are victimized with painful frequency. Acknowledging that reality,
however, does not justify treating victimization as a form of identity.
Women are presented as trapped in an identity that has been determined
for us by what all-powerful men imagine us to be. Therefore, the
argument runs, women need active protection by the government from this
male-dominated, hierarchical imagining if we are to stand a chance of
redefining ourselves or gaining control of the circumstances of our lives.
This is not a description of legal and social practices that have
deprived women of economic and physical security; it is a definition, of
the condition of woman-ness. And it is a risky image for women to
project. If this image of the condition of women is looked at without
sympathy, what it attributes to us is a characterological integrity about as
malleable as a wad of Play-Doh. The implication is that our half of the
human race cannot get a grip on its own shape without resort to the forces
of paternalism to protect us, not just from active injustice, but from
upsetting words and pictures too.
Some have called this desire for protection the emergence of a new
Victorianism, of a kind of prudishness that in a less-enlightened day
upon Justice Holmes' development of the "clear and present danger" doctrine).
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treated the words "virgin" and "mistress" as stuff too strong for the movie
screen. And there are certainly elements of simple moral squeamishness
in the willingness to see evil in those pleasures that one does not share. I
think the problem is more complicated, however, than the label prudery
suggests; I think it is a revised and updated model of the weaker sex
routine-woman as wimp. And it makes me squirm.
Prudery, after all, has historically functioned not merely to express a

culture's or a group's sensibilities, its aesthetic or moral distaste. It is a
form of social control, and one that has been a remarkably potent vehicle
for keeping women down. The Victorians protected women against
exposure to the sexually explicit on the grounds that women were too
pure, too fragile-and maybe too untrustworthy-to be safe in the presence
of any but the most sanitized and socially sanctioned forms of expression.
Condemnation to the pedestal of innocence was a way of refusing to
permit women to form their own judgments and make their own choices.

This stereotype of women in need of special protection from harmful
ideas and influences helped justify a culture that confined women to the

"safety" of home and hearth and that legislated for their "best interests"
in ways that materially hindered their freedom and economic well-being.
Clearly, it was not sheer coincidence that Anthony Comstock's successful
campaign to criminalize obscenity went hand in hand with his successful

attacks on contraception and legal abortion.'u Nor do I think it entirely
happenstance that "protective" property and labor laws also had the effect
of making it harder for women to achieve personal independence and

economic security.'

1

43. An account of Comstock's activities, and the results in terms of federal and state
laws against obscenity, birth control, and abortion, is given in ELLEN CHESLER, WOMAN
OF VALOR: MARGARET SANGER AND THE BIRTH CONTROL MovEMENT IN AMERICA 6673 (1992). See also Margaret A. Blanchard, The American Urge To Censor: Freedom of
Expression Versus the Desire to Sanitize Society-From Anthony Comstock to 2 Live
Crew, 33 WM. & MARY L. REV. 741, 744-60 (1992) (discussing Comstock and his
legislative proposals). Chesler also recounts a number of other influences on the eventual
criminalization of abortion, including the activities of the then-newly founded American
Medical Association. See CHESLER, supra, at 64-65.
44. Laws limiting the number of hours women, but not men, could work, for
example, made women less competitive when jobs were scarce or when more
remunerative work required longer hours. Such restrictions were upheld, however, in
Muller v. Oregon, 208 U.S. 412, 422 (1908), as justified by the need to protect "the
well-being of the race." See also Goesaert v. Cleary, 335 U.S. 464, 466 (1948) (holding
that a rule against women being allowed to tend bar was justified as a protection of their
virtue); Radice v. New York, 264 U.S. 292, 294 (1924) (validating a law prohibiting
women from working in restaurants at night as properly motivated by a desire to protect

their health).
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If history is any guide, adopting the role of victim, of person-in-needof-protection-for any purpose-is a game we should be chary of playing.
Asking protection for our psychic vulnerabilities is at least as likely to
invite chains as it is to break them. If we are unlucky, we may find
ourselves victim to the old curse, "May you get what you most wish for."
If I am going to risk my hard-won hold on the tail end of equality to
anything, I would rather bet on personal choice, with all the
unpleasantness it may entail, than on protection through public censorship
any day. It just feels too much like 1953. I have been there once; to
borrow from Ezra Pound, once was enough.

