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CHAPTER ONE

The Insanity Defense: Nine 
Myths That  Will Not Go Away

Michael L. Perlin

Writing about the insanity defense over a quarter of a  century ago, I stated: 
“ Until we ‘unpack’ the empirical and social myths that underlie our mis-
conceptions about the insane and the insanity defense and hold us in a 
paralytic thrall, we cannot begin to move forward.”1 Some five years  later, 
I began a full- length book on the insanity defense by alleging that “our 
insanity defense jurisprudence is incoherent.”2 Five years  after that, I con-
cluded that “we as a society remain fixated on the insanity defense as a 
symbol of all that is wrong with the criminal justice system and as a source 
of social and po liti cal anger.”3 Returning to this issue two years ago, I con-
cluded that “nothing has happened in the intervening de cade to lead me 
to change my mind.” 4 The myths have stayed with us, and we willfully 
blind ourselves to the empirical and behavioral realities.

At the roots of this incoherence and fixation is our nation’s irrational 
belief system in a series of myths about the defense, each of which has been 
discredited, yet each of which continues to dominate po liti cal and social 
discourse. Multiple scholars have identified  these myths, but their power 
still controls the debate.5  There is no disputing that Cynthia G. Hawkins- 
León was correct when she characterized the insanity defense lit er a ture and 
case law as based upon “epic myths.” 6 Simply put, the valid and reliable 
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4 The Insanity Defense

research on the insanity defense contradicts most of the “commonly- held 
beliefs” about the defense’s usage.7

 There are multiple reasons for this disconnect between myth and real-
ity. We cannot understand the insanity defense  unless we look at it through 
the cognitive psy chol ogy construct of heuristics— that is, the way that we 
seek to simplify information- processing tasks by privileging the vivid, neg-
ative, accessible anecdote, and by subordinating the factual, the logical, 
the statistical, the rational.8 For  these purposes, the most pernicious of the 
heuristics is the vividness heuristic: a cognitive simplifying device that 
teaches us that “when decisionmakers are in the thrall of a highly salient 
event, that event  will so dominate their thinking that they  will make 
aggregate decisions that are overdependent on the par tic u lar event and 
that overestimate the representativeness of that event within some larger 
array of events.”9 One single vivid, memorable case overwhelms mountains 
of abstract, colorless data upon which rational choices should be made.10 
Empirical studies reveal jurors’ susceptibility to the use of  these devices.11 
Furthermore, we cannot understand the insanity defense  unless we come 
to grips with the meretricious allure of a false “ordinary common sense”12 
that has long pervaded, and poisoned, our jurisprudence in this area.13 
Ordinary common sense is self- referential and non- reflective: “I see it that 
way, therefore every one sees it that way; I see it that way, therefore that’s 
the way it is.”14 We must also understand that  there are socio- political myths 
“at play” in addition to empirical myths adding to this miasma of misin-
formation: by way of example, the (utterly unsupported) “fear that the soft, 
exculpatory sciences of psychiatry and psy chol ogy, claiming expertise 
in almost all areas of be hav ior,  will somehow overwhelm the criminal 
justice system by thwarting the system’s crime control component.”15

This chapter  will consider the po liti cal/social myths that continue to 
dominate the insanity defense conversation; pres ent the empirical reali-
ties that refute each and  every one of  these myths; briefly consider  these 
issues through the lens of therapeutic jurisprudence; and offer some con-
clusions as to why  these myths continue to so hold us in thrall.

1 Empirical Data and Myths16

Soon  after John Hinckley was found not guilty by reason of insanity in 
the attempted murder of President Ronald Reagan,17 commentators began 
to examine carefully the “myths”18 that had developed about the insanity 
defense and insanity defense pleaders in an effort to determine the extent 
“to which this issue has been distorted in the public eye.”19 The empirical 
research20 revealed that at least nine myths21 had arisen and been perpetuated, 
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The Insanity Defense: Nine Myths That  Will Not Go Away 5

but that all  were “unequivocally disproven by the facts.”22 Valid and reli-
able research unanimously agrees that juror attitudes in insanity defense 
cases reflect bias,23 and research has both validated the mythic nature of 
each of  these erroneous beliefs24 and has supported the findings of distor-
tion and infection.25 Valid and reliable research further demonstrates that 
jurors also often act quite in de pen dently from court instructions, based 
on their a priori “intuitive understanding of  mental disease, responsibil-
ity, culpability, punishment, and treatment.”26

Myth #1: The insanity defense is overused.27

All empirical analyses have been consistent:28 the public at large29 and 
the  legal profession in particular30— especially legislators31— “dramatically”32 
and “grossly”33 overestimate both the frequency and the success rate of the 
insanity plea,34 an error that is “undoubtedly . . .  abetted”35 by the media’s 
“bizarre depictions,”36 “distortion[s],”37 and inaccuracies38 in portraying men-
tally ill individuals charged with crimes.39 Not even expert witnesses are 
immune from  these myths.40

Myth #2: Use of the insanity defense is limited to murder cases.41

In one jurisdiction where the data has been closely studied,42 contrary 
to expectations,43 slightly less than one- third of the successful insanity 
pleas entered over an eight year period  were reached in cases involving a 
victim’s death.44 Further, individuals who plead insanity in murder cases 
are no more successful in being found not guilty by reason of insanity 
(NGRI) than persons charged with other crimes.45 Remarkably, in at least 
one state (Oregon), the insanity defense is used strategically as a diversion 
mechanism in the cases of defendants charged with misdemeanors.46

Myth #3:  There is no risk to the defendant who pleads insanity.47

It has been found that defendants who asserted an insanity defense at 
trial, and who  were ultimately found guilty of their charges, served sig-
nificantly longer sentences than defendants tried on similar charges who 
did not assert the insanity defense.48 The same ratio is found when only 
hom i cide cases are considered.49

Myth #4: NGRI acquittees are quickly released from custody.50

One of the prevailing insanity defense myths is that insanity acquittees 
“spend much less time in custody than do defendants convicted of the same 
offenses.”51 Contrary to this myth, NGRI acquittees actually spend almost 
double the amount of time that defendants convicted of similar charges 
spend in prison settings and often face a lifetime of post- release judicial 
oversight.52 Most impor tant for the perspectives of this pre sen ta tion, the 
less serious the offense, the longer the gap is between the amount of time 
that an insanity acquittee serves and the amount of time that a convicted 
defendant serves. A California study, by way of example, has revealed that 
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6 The Insanity Defense

 those found NGRI of non- violent crimes  were confined for periods over 
nine times as long.53 Thus, it makes progressively less sense for a defen-
dant to raise the insanity defense.54 Remarkably, a National  Mental Health 
Association report has found that as many as 86  percent of insanity pleas 
occur in nonviolent felonies and misdemeanors.55

Of the entire universe of individuals found NGRI over an eight year 
period in one jurisdiction, only 15  percent had been released from all 
restraints;56 35  percent remained in full custody, and 47  percent  were  under 
partial court restraint following conditional release.57

Myth #5: NGRI acquittees spend much less time in custody than do defen-
dants convicted of the same offenses.58

Contrarily, NGRI acquittees spend almost double the amount of time that 
defendants convicted of similar charges spend in prison settings,59 and 
often face a lifetime of post- release judicial oversight.60 Importantly, insan-
ity acquittees’ rearrest rate has been found to be statistically significantly 
lower than rates of convicted felons or of mentally disordered prisoners 
transferred for hospital treatment.61

Myth #6: Most insanity defense  trials feature “ battles of the experts.” 62

Dramatic, televised cases lead the public to assume that all insanity 
defense cases involve a “ battle of the experts” who “ will say what ever they 
are being paid to say,” especially if they are experts testifying on behalf of 
the defense.63 The empirical real ity is quite dif fer ent. In a Hawaii survey, 
 there was congruence on the question of insanity in over 90  percent of all 
cases, and in Oregon, the prosecutor’s expert agreed with the defense 
expert in 80  percent of such cases.64  These findings have been consistent 
since the 1950s.65 In short, the common perception  here is another myth.

Myth #7: Criminal defense attorneys overuse the insanity defense as a means 
of “beating the rap.” 66

This in no way comports with real ity. First, the level of repre sen ta tion 
made available in many jurisdictions to the population in question is sig-
nificantly substandard, and the case law is replete with examples of  lawyers 
who have totally “missed” the evidence that an insanity defense would be 
the appropriate defense strategy; this has been clear for de cades.67 Second, 
 there is significant empirical that some attorneys proffer an insanity defense 
for in de pen dent strategic reasons: as a plea- bargaining chip, as a vehicle 
by which they can obtain  mental health treatment for their clients, and 
even as a pre- emptive maneuver to avoid feared malpractice litigation.68 
Third, the best evidence tells us that juror bias exists in de pen dently of what 
defense  lawyers do, and is “not induced by attorneys.” 69

Myth #8: The insanity defense is a “rich man’s” defense.
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The Insanity Defense: Nine Myths That  Will Not Go Away 7

At the Congressional hearings that led to the adoption of the Insanity 
Defense Reform Act of 1984— sharply limiting the substantive scope of 
the defense and tightening procedures employed when the defense is 
pled70— prominent U.S. senators characterized the defense saw it as a “rich 
man’s defense.”71 This allegation has always been a “textbook parody of 
empirical and behavioral real ity.”72 The defense is, rather, disproportion-
ately used in cases involving indigent defendants.73 But this myth persists, 
in significant part,  because of the vividness heuristic: most high- profile 
cases involving the insanity defense are cases that are the focus of exag-
gerated media attention, thus creating the illusion that  these cases are 
reflective of the entire universe of insanity cases, or even the entire uni-
verse of all cases.74

Myth #9: Criminal defendants who plead insanity are usually faking.75

This is perhaps the oldest of the insanity defense myths, and is one that 
has bedev iled American jurisprudence since the mid-19th  century.76 It 
continues to be reflected contemporaneously on a regular basis in prose-
cutorial summations,77 especially in cases in which the defendant’s appear-
ance does not comport with “ordinary common sense” characterizations 
of insanity.78 Courts profess their inability to determine  whether pleas of 
insanity are real or feigned.79

The empirical data is radically dif fer ent. Of the 141 individuals found 
NGRI in one jurisdiction over an eight- year period,  there was no dispute 
that 115  were schizophrenic (including 38 of the 46 cases involving a vic-
tim’s death),80 and in only three cases was the diagnostician unwilling or 
unable to specify the nature of the patient’s  mental illness.81 The most com-
prehensive multi- state survey reveals that 84  percent of  those acquitted 
by reason of insanity carried a diagnosis  either of schizo phre nia or other 
major  mental disorder.82

2 From the Perspective of Therapeutic Jurisprudence83

Therapeutic jurisprudence “asks us to look at law as it actually impacts 
 people’s lives”84 and focuses on the law’s influence on emotional life and 
psychological well- being.85 The ultimate aim of therapeutic jurisprudence 
is to determine  whether  legal rules, procedures, and  lawyer roles can or 
should be reshaped to enhance their therapeutic potential while not subor-
dinating due pro cess princi ples.86  There is an inherent tension in this inquiry, 
but David Wexler clearly identifies how it must be resolved: The law’s use 
of “ mental health information to improve therapeutic functioning [cannot] 
impinge upon justice concerns.”87 Again, it is vital to keep in mind that 
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8 The Insanity Defense

“An inquiry into therapeutic outcomes does not mean that therapeutic con-
cerns ‘trump’ civil rights and civil liberties.”88 In its aim to use the law to 
empower individuals, enhance rights, and promote well- being, therapeu-
tic jurisprudence has been described as “a sea- change in ethical thinking 
about the role of law . . .  a movement  towards a more distinctly relational 
approach to the practice of law . . .  which emphasizes psychological well-
ness over adversarial triumphalism.”89

In a series of earlier writings, I have concluded that, in the context of 
therapeutic jurisprudence, the insanity defense is therapeutic,90 that the 
substantive standard and procedural rules actually do  matter,91 that cur-
rent post- acquittal rules that follow the U.S. Supreme Court’s dictates in 
Jones v. United States are anti- therapeutic,92 and that therapeutic jurispru-
dence princi ples must be more rigorously applied to issues involving post- 
acquittal institutionalization and community monitoring.93 I believe that 
it is only through the use of therapeutic jurisprudence that we can seek to 
eradicate the “irrational prejudice based predominantly upon ste reo type, 
myth, superstition and deindividualization” that is at the core of our insan-
ity defense policies.94

Some 20 years ago, in a book- length examination of the insanity defense, 
I concluded:

[W]e must rigorously apply therapeutic jurisprudence princi ples to each 
aspect of the insanity defense. We need to take what we learn from thera-
peutic jurisprudence to strip away sanist be hav ior,95 pretextual reasoning96 
and teleological decision making97 from the insanity defense pro cess. This 
would enable us to confront the pretextual use of social science data in an 
open and meaningful way.98

The myths discussed in this chapter are textbook examples of sanism, pre-
textuality and teleological thinking. It is only through the use of thera-
peutic jurisprudence that we can hope to “expose pretextuality and strip 
bare the law’s sanist facade”99 by rebutting the myths that continue to dom-
inate insanity defense jurisprudence.

3 Conclusion

Some years ago, in reviewing the evidence surrounding  these myths, 
two colleagues and I suggested that:

Clearly, this data reflects the extent to which myths have permeated the 
debate [on] the insanity defense, and the extent to which much of the new 
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The Insanity Defense: Nine Myths That  Will Not Go Away 9

legislation represents “an unnecessary and extreme reaction to a group of 
serious misconceptions.” . . .  What is clear is that “each and  every one of 
the false premises” raised in support of abolition or evisceration of the 
defense is disproved by the evidence.100

Nothing that has tran spired in the intervening three de cades has caused 
him to reconsider this conclusion.
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ity Defense”; Perlin, “ ‘The Borderline Which Separated You from Me.’ ”

 79. See, e.g.,  People v. Marshall, 61 Cal.Rptr.2d 84, 100 (1997) (“[a]n appel-
late court is in no position to appraise a defendant’s conduct in the trial court as 
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 80. Rodriguez, LeWinn, and Perlin, “The Insanity Defense  Under Siege,” 404; 
see also Steadman, supra note 21.
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 81. Rodriguez, LeWinn, and Perlin, “The Insanity Defense  Under Siege,” 404. 
For a relevant empirical inquiry, see Warren et al., “Criminal Offense, Psychiatric 
Diagnosis, and Psycholegal Opinion.” On the question of reliability of forensic 
evaluations, see Gowensmith, Murrie, and Boccaccini, “How Reliable Are Forensic 
Evaluations of  Legal Sanity?” (reliability may be poorer than the field has tended to 
assume; when judges disagreed with the prevailing forensic opinion, it was more 
often to find defendants legally sane, rather than insane).

 82. Callahan et al, “The Volume and Characteristics of Insanity Defense 
Pleas,” 336

 83. This section is largely adapted from Perlin and Lynch, “ ‘Had to be Held 
Down by Big Police.’ ”

 84. Winick, “Foreword,” 535.
 85. See Wexler, “Practicing Therapeutic Jurisprudence.”
 86. See Perlin, “ ‘And My Best Friend, My Doctor,  Won’t Even Say What It Is 

I’ve Got,’ ” 751; Perlin, “ ‘Every body Is Making Love/Or Else Expecting Rain,’ ” 
510n139.

 87. See Wexler, “Therapeutic Jurisprudence and Changing Concepts of  Legal 
Scholarship,” 21; see also Wexler, “Applying the Law Therapeutically.”

 88. Perlin, “A Law of Healing,” 412; Perlin, “ ‘Where the Winds Hit Heavy 
on the Borderline,’ ” 782.

 89. Brookbanks, “Therapeutic Jurisprudence,” 329–30; see also Winick, 
“Overcoming Psychological Barriers to Settlement,” and Winick and Wexler, “The 
Use of Therapeutic Jurisprudence in Law School Clinical Education,” 605–06.

 90. Perlin, Jurisprudence, 289–95.
 91. Ibid., 295–97.
 92. Ibid., 297–99.
 93. Ibid., 299–300. See generally Perlin, “ ‘God Said to Abraham/Kill Me a 

Son,’ ” 6–62.
 94. Perlin, “ ‘The Borderline Which Separated You from Me,’ ” 1378.
 95. Sanism is an irrational prejudice based predominantly upon ste reo type, 

myth, superstition, and deindividualization. See e.g., ibid.
 96. This refers to the ways that courts often accept testimonial dishonesty 

and engage in dishonest decision making in cases involving criminal defendants 
with  mental disabilities. See Perlin, Jurisprudence, 395–96.

 97. On teleology and the insanity defense, see e.g. Perlin, “ ‘The Borderline 
Which Separated You from Me,’ ” 1414. See also Perlin, “ ‘Half- Wracked Prejudice 
Leaped Forth,’ ” 30: “Researchers must carefully examine case law and statutes 
to determine the extent to which social science is being teleologically used for 
sanist ends in insanity defense decisionmaking.”

 98. Perlin, Jurisprudence, 443.
 99. Perlin, “ ‘And My Best Friend, My Doctor,  Won’t Even Say What It Is I’ve 

Got,’ ” 751.
 100. Rodriguez, LeWinn, and Perlin, “The Insanity Defense  Under Siege,” 425.
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