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Rights of the Mentally Handicapped 

MICHAEL L. PERLIN, ESQ. 

Perhaps I.he mo~t significant point that ran he made in disUl\sing the "Rights of thc 
Mentally Handicapped" is to analogi/C the del·elopmenl of the area to the "cemus clock" 
in the United States Census Blireall whidl rdlnts the nation's pOPLIlation at any gi\'cn 
time: dllring the time it take\ YOll to r('ad the entire clock. the figurcs change suhstan­
tially. So it is with the rights of the mentally hallllicapped. 

Few, if any. other areas of the law hal'e seen sllch major (h;lIIgc~ and advances in the 
past five years as that of the substamill' right~ of those imtitlltionali/ed in psychiatric 
hospitals. Virtually every signifICant de(ision i\ Ie" than three y('ar~ old. and. as with the 
ccnsus clock, the changes continue lInahal{'d. 

In this volatile area, then, what GIll he referred to as "Huxincss" is the only absolute, a 
fact which, of co IITse , probably makes pr('ci\e definitions impossible. Perhaps, as a result, 
the whole area is being given far more scrutiny than ('\,er before-a scrutiny which should 
he welcomed hy all practitioners in the area. In that regard. for the first time, mental 
health rights, in hemming. suhstantilTly, a growth field, has become, to a modest extcnt, 
a growth area for the har. As State Supreme COllrts and Federal Courts come to acknowl­
edge the role of counsel in mental health proceeding\,1 a nccessary corollary will he that 
there will continuc to he more "mental health alloT/ley~" prilcticing before the courts in 
the future than in the past sevcral years (or perhaps decade~) combincd. Thus, any discus­
sion of the "rights of the mentally handicapped" must, rather than merely presenting a 
blllletin-board compendium of ('ach case decided, dhulss the mmt important and con­
ceptually trouhlesomc areas of inquiry in ~ome depth, a disUission which will raisc flues­
lions of critical importancc which still cannot Ix: answered with any sort of tinality. 

Any discussion of the rights of Ihc mentally halHlitapped must begill with the recent 
decision of the {lnite<l States Supreme Court in O'Connor 1/. /)(In(lldwn,~ in which that 
COurt held, for the first time in a mental h('alth ,elting. that involuntary cmtodial con­
linemellt without treatmellt of a mental patient 1I0t dallgerou, to him,df or otlH'n violates 
that paticnt's collStitutional right to liherty. That case, which in\'olved a patient who had 
spcnt 15 years in a }<'Iori,la imtitlltion without a shred of evidelll<: that hc had el·er posed 
a dangcr to himwlf or to other" wa, originally pre~elltl'd to the Supreme COllrt as a 
right-to-treatmcnt action. a mailer to hc di,cusscd in ,0111e depth below. The Court, how­
ever, declined to rule on Ih;lt i,,"c, limiting it, finding 10 th(' de/('mbnt\ "comtitlltional 
right to Iiherty,":1 noting: 

A fineling of "melltal illnes~" alolle call1lot jmtih a State's lockillg a penon lip 
agaill,t his will anel kceping him indefillitely ill simple c\l\todial (ollfincmellt ... there 
is no (ollStitutiollal hasi, lor wllfinillg "melltally ill" pn'ollS ilJlollilltarilv if they are 
dangeTOII.' to no Oil(' and GIn lile ,;rich ill freedom . 

. . . ]\fay the Slate felice ill the harml('" mcntallv ill \oldv to,al'c it, citizens from 
exposure to tho,c whose wan arc dillerellt~ One might a' well ask if thc State, to ;I\·oid 
public ullease. (0111,1 illlannatc all who are phv,i(ally unattrani\·e or socially eccen-

• Mr. Perlin j, \)ilcctor of the J)epaltllwllt of the Puhlic .\<I\(l(;lte, J)il·isioll of Melltal H('alth 
Advocacy, State o[ "el\· .Jel "'). 

I'oniom of the article hale prniously appCaIT(\ ill tht, "ell' Jen('y LII\· .Journal. Ike. I~, 1975. 
!l8 rq,LJ. 10[,7. 
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tric. ;\[ere puhlic intolerance or animosity caliliot comtitlltionally ju~tifv the depriva­
tion of a person" phy .. i(alliherty ... 

A State C;Jllnot «)n,titlltiollallv (onfille withollt morl" a nOIHlangeroll' indiddual 
who is tapable of "lIfvi,ing " .. a I<: 1\ ill freedom by him,ell or with the htlp of willing and 
re~pomible family member, or friend". SilJ(c the jun found. UpOIi amplc evidencc. 
that O·Connor .• " an agcnt of the State. kllowingl" did '0 (Onlille })ollal<l\oll. it 
properly cOllduded that O'Colinor ,"iolated Donald"oll\ comtitutional right to free· 
dom. 4 

However. for all of the hallyhoc), DOl/air/lOll rna" turn out to hc nothing more than a 
paper tiger ill many ,tate ... Certainly. in many juri,ditliom. a dallgt'fomness ,tandanl has 
been-and continue, to he-the appropriate te,t for commitment both at final IIl:arings~' 

and for temporary collhnem('nt.'; The impau of j ){)l1a/d.IO/l. thercion'. will most likely 
he wmholic rather than aUlIal-althollgh it (.o\er, no new ground as far as the law in 
many jllrisdictiom i, (on((,I"II('d at illitial (ommitment', it .. hould ,enT .)'> a warning that. 
even after commitment. ~1I<h dallgerou~lIe,>,> mu,t cOlllillue to justify cOlJtinuation of 
confinement.' and that. therdore. there must be equally great strutin) of the record for 
daligercHl'>ne'>'> at a IIIIIil'lIS corpl/I or periodic re, iew hearing .. \Iso. j)onalr/I(i/I i, the first 
case in which the {'nited State, Slipreme Court ha, addre .. ,ed it .. elf '<Juarely to constitu· 
tional ismes ill\"oldng (lFllly committed patient .. -in doing so. the Court took its first 
step on the ullchartered road whith it noted ill !f/clnoll 71. h/dialla.~ where it commented, 
"It i\ perhaps remarkable that the ~ub,talltive collStitlllional limitations on [involuntary 
commitment] power haH' not heen more frequently litigated."!' J)onaldson is. prob­
ably, a harbinger of future deci,iom in thi~ area. 

The major thrmt of Tceent de,"elopment~ in mental health law. though. has been in 
the area of right· to treatmellt. It i, on this battleground that the major theoreti(al and 
practical wars have heen and are heing fOllght. ami it is in the attempted furtherallce of 
thi~ right that the dramatic da~' attiom ha\ e beell hrought. 

Historically. the right wa~ fir~t melltioned in a 1960 American Bar Association Journal 
article by ~(onon Bimhaum. Simply ,tated. Birnbaum-who is a doctor as well as a 
lawyer-argued that legally (a, well as morally and ethically). if the State confines an 
indi,idllal IInder the benc\'olente of the pa)'('I15 jJatrillt: doctrine. it mllst treat him as 
wcll. HJ ,\lthough this h'lrdly sounds like the most radical of ideas. interest in the theory 
didn't exactly ~t('amroll. In fact. it was not tited in a case ulltil 1966. when. ill a haiJraJ 

InrpllJ ;Iuion brollght by all inmate (wmmitted following all imallity aC!jllittal) alleging 
he recei\ed no treatmellt in \"a,hillgtoll's 51. Eiilahoh's Hmpital. the Di .. trict of Colum­
bia Circuit rC\eT'>ed the Distri<l Jlldge'.; dellial of the petitioll. fillding a Jlatutory right 
tl) trcatment. alld rcmanding for a factual hearing!1 .\lthough the case was decided 011 

a .. tatutor, hasi,. Chief .I udge Ba/e\on-one of the true giant~ in thh field-noted that a 
total ab .. ence of treatment might call into play the dlle process. c(lual protection, and 
trlle! allli ullu .. ual p"ni,hment clallses of the Constitution. 

That (a'l'. RO/l,II: 7'" (.',ITII,·f/JI/. wa .. till'" the ice·hrcaker-of a sort. As Hanard Professor 
of Law and P,,"(hiatry "\!:tll Stont' has noted. ".\ftn HOl/II', the right to treatment became 
,omething to be talked ab,)u!. bllt what wa, it~"I~ .\lthough mcntion of the right f(~~ur­

faced hriefly ina :\ I:! "acilll\ct t, l a .. c hrou).\11l hy a n in mate committed following a deter­
mination that he would nner he (oml'etent to stand trial on a criminal charge. in which 
the tOllrt rllied Ihat 'lldl (olllmitllH'nl withollt treatm('lI! would (feate a "substantial 
risk" of ,iolating rhe t'ljll.tl l'rotcnion and dut' prole" dames. l :! realistically. it lay 
dormant lIntil the bndm:lrk ta,e of /I"YII/l 1'. \/lrlo/I'y.H whith repainted the landscape 

for all time. 
"'ithoul indlliging ill l's(t'"in' Il\perhole. it (an be said that 1I)'lIlt hurst onto the 

mental ht':tlth law "(ene ill rhc .. arne mallller as the li"t performance of Stra\'imky's 
"Rite, of Spring" (";plodl'!1 ill the Pari,iall IIIl1,ical world or the fir,t .. howing of Du­
champs' ""lId(' De'(('IHlilig :1 Stairc"e" nKked "ew York art .. alom-its impact canllot 
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be exaggerated, 11')'alt, whme ongllls were rooted ill an ohscurc and internccinc labor 

dispute among Alahama hospital workers, attained its significance for a variety of rea­
sons: it was a class action on heh;df of ci\'il patients (Ihe first of it.., kind), filed hy the 
prestigious l\/ental Health I.aw Project of \\'ashington, D,C., agaiml all Alahama ill\ti­
tutions, accompanied hy IIIII(h national pnhli(ity; the action was hrought in the stale 
which ranked, at the time 01 filing, 50th out of :1(1 in tcrms of mental health lu'" ("fI1,ifa 

spending; supporting thc a( lion \\TIC many promill('lIt a1/lici, illcluding the Am<Tican 
Psychological Asso( iation, the American Orthop..,ychialric A"o(iation, the ,\Illcrican 
ASsociation on :\lental Ikfi(il'lllY, alld thl" ,\,C\..I', (10 bc joincd laler hy Ihl' 'alional 
Association for :\lental Hcallh ;llld Ihe :\"aliollal :\w.( iatioll lor Relarded Children); and 

the casc was hrought beloit, Ihe 1'1t'('lllilll'lIl acti\i..,1 Federal judge ill Ihe soulh--Frank 
Johnson, 

Jlldge Johmoll, of COUI'(', lukd that the m('lItalh' ill h:I\'(' a "collstitutional right to 
receive such trealmellt as will givl' Ihell! a rea..,ollahlc opportllllit~ to he (IIr('d or to 
improve his or hcr BH'lltal cOllditio",,"I~' alld that. to fulfrll Ihi, tr(,;ltm('lIt right. therc 
must be a humane phy..,i( al ;111<1 psvchologi( OIl Cll\'irolllllellt, qual ifi('d ..,t all per,ollllcl in 

Sufficient !llImhers, alld illdividllaliled Ircatmellt pl."" for each paticllt. 11l The applica­
tion of the dlle proce's c1allse i, "qllarcly 1'l'<'llIi..,ed I)n the 1'lIilt'd State.., SlIprelllc COllrt\ 

hOlding in jachs(HI 1', hldial/,I,'7 th;lt "dill' I'ro«'" le'luire.., Ihat the lIatme a 1111 duration 
of commitlllcnt hcar s<lm" rca,ollaltll' rdalion to tht' pUrp(N' for which the illdi\i.lual i.., 
(Ommitted,"!~ 

In affirming the District CouJt\ d('(hiom,!11 the Fifth Circuit relied hea\'ily2tJ on its 
decision scveral mOllths earlier ill /l(J1/,,/,ilulI v, O'CUIIlIf)r,~1 ,\Ithough the ('nited State~ 
Supreme Court"" \'J(ation of the dcci.,ion in that Gise dedincd 10 rule Oil the question of 
a COlIStitutional right to Ireatmcllt, the {omtitutiollal ha,is 01 the Fifth Cir(uil's deti..,iOIl 
may still be scen as valid,~~ 

The comtiwtiollal rigl,t has becn ..,imilarlv 10111HI in at lea,t two oth(T cases of national 
"'igllifican(e,~:\ awl w;" ext(,ll<i('d so a.., to reject thc argument 01 "good faith" as a 
defense,24 

In addition to thc due PIO«'" hasis, the con..,titutioll;i1 right to treatment is aho seen 
as resting on the eTuel ;Hld I1llu'":11 pl1nishm('llt dause, fOUlld 'I)('cillcally applicahle to 
mental hmpilals in UU:f'(ki I', (;I/II,1!,I/(/II~;' alld llcn'lop('d ill Ihe contcxl of jail a/l(1 prison 
conditions suit.,yt; allti Oil the ("Iual prOle< tion clause, 011 the theoT) that. hecause in­
Voluntary civil (OrnmitlllclIl ill\oh('s fUlltiament;i1 righls, (''1"al prolcction r(,quircs that 
the da"ilicatioll mcet Ihc "(ompelling state inten,.,t" tesl;~7 thu" 10 jll\lilv (O.tfllll'llICIII and 

provide the rationalc fill' (oillmilment, the ,'ilale IIlIlSI IHolidc ..,uilal,k tle;ttlllent.~k 

Thcse dcvelopmellt' ill Ih" riglll 10 11I',III1I('IIt. 01 (Ollr\(', lurlher plomise ;Ill ("pan-ioll 
of th(' righi, grcater ,,"\eill:tll({~ 01 righl CllfOlll'l1IClI1 alld, ('\ id('lltly, ("tellded judicial 
illvohement ill the area, ,\11 01 whith raise.., al least II", ,dnalll <j11('Sli.lm which h;lIt' 
been alld arc heillg rai..,cd ill allalog'ous (olllexts dsewhelt', 

FirS!, is Ihis a prol'CI' alea 101 jl1ditial trcati\ itl: Clearly, the a\lSWCl to Ihat U1uQ be 
"yes" if the i"uc is (ol1(hed ill tl'llllS of \iIHli(:tlioll 01 fUlldalllelll;,1 cOII,titutiollal 
rights,2!l 

Seco/l(lIy, call d('ci,io", Ill' rClldered Wilhol1l tU1l1illg Ihe judi(ial ",~slem into all imti­
tutiollal O\('''(,('I! TIlt' ;1I"Wl'I h('l(' j, "Yl", I',ohahlv" COllrt' a.1' IIl1dn.,1;llId:thly loalh 
to ""'Illne Ihe da\,to''';I\' "pn,llioll of ;1111 ta(ilily: ill all\' C\('II!. the Iw('d 10 1I11<lertak(' 
Such a chore IS llOt pn''''111 1IIlIil all olh('1 ;tl'lTll:tlil(', ,11(' exh:utSt('d "lid ulltiI it is dcar 
that ddt'llda.1I.., relm(' In (Olllph lI'ilh (fllllt O1d(,I', "ilJ«' Ih('Il' is alJ,oll1td\' 110 rea\OIl 

to ;""'"1<' Ihal thi.., "iii flllCII Iiappell, il j, dOllbtlll1 IIi;.t thi, i"1J(' will ('\'C'll hl' lealilul. 
Thirdly, i, rhi, .tli too t"thllicrl ;til ;Ile.l 101 lite (0111''' 10 illH.ln' tht'lII,('he' ill! :\"0, 

althollgh the /lI(,lItal h",r1rh an'" h;" alll';l\., h;ld a ({'Ilaill lIIy'tiqll(' ahol1t it (lIott', (',g .. 
how Chief /1I,ti((: Bllrgu, III Iii, (Oll( IIlTillg Ol'illioll ill /In''I/!'''')/i, mak(', rdcrl'lIce to 
the "halliing lidd of p,,(Iii;ltn,""" and attt'mph 10 hoist pLrilllill .... (oll",d 011 his OWlI 
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petard by citing one of counsel\ articles in support of the proposItIon that "many forms 
of mental illnc,s arc not understood .. [and that thcrc is] ... uncertainty of 
diagnosis and ... tentativcncss of profes,ional judgmell! [in this hcld]"),~l adjudicating 
cases herc is no more techni(al than in other areas where cxpert tc\timony is hca\'ily 
relied on. In fat!, conversely, it is dear from Jf'yatl~~ and Davis 1'. Watkins~~ that 
experts here will he far more likely to agrce on treatmcnt qandards than in most other 
areas involving expert opinion e\·idence. Finally, the majority in Donaldson specifically 
rejects defendallt\ daim that adequacy of treatment is a "nonjmticiahle" question as 
"un persuasive," premising its decision on Jackson I'. Indiflna.34 

Fourthly, will court atliom in this area lead to what has hecn termed by somc "thc 
therapeutic state"? :\ot according to Profc\sor :\icholas Kittrie, the creator of that term: 

To some, the formulation of this concept, which curtails the state's therapeutic power 
through legal supervi,ion. may \ound like a call for undue judicial and legal interfcr­
ence with medital and therapeutic prcrogativcs. To other" this developmcnt is a mere 
annunciation that this nation\ fundamental tool for the promotion of national aims 
and the protection of individual righ"-thc system of checks and balances-is finally 
reaching into the dark corncrs of the imtituti'om entrusted with the thanklcss role of 
storing, curing, and rehabilitating thme who dcviate from socicty's norms.3il 

Faced with a similar question. the District of Columbia Circuit Court noted: 36 

We do not suggest that the court should or can decide what partiClllar trcatment this 
patient requircs. The court's function herc resemblcs ours when we review agcncy 
action. \\'e do not decidc whether the agency has made the best decision, but only 
make surc that it has made a permissible and reasonablc decision in view of the 
relevant information and within a broad range of discretion. 

Finally, will decisions in this arca merely rcenforcc the model of large state psychiatric 
institutions as the paradigmatic modality of treatmem~ ,\!though the allSwer to this 
question, obviouslv, does not turn on any determination a~ to the propriety of judicial 
involvement, it is rele\'ant to the dynamics of mental health litigatioll. The mo,st defini­
tive answer here is "maybe"-howe\'er, nationwide, institutional conditions are a fact of 
life. Although there are dearly mO\'emcnt\ ahout to introduce deinstitutionalizatioll 
programs and spur the dnelopmcnt of alternati\'c care facilities, such programs movc 
slowly. \\'hile they arc in \'ariou~ stage, of developmcnt, thc rights of institutionalized 
patients should (and mmt) bc \'indicated through thc legal system. To do otherwise 
would be to concede the loss of an entire generation of patients, a sacrifice which cannot 
be embraced. 

Beyond the question of the right to trcatmcnt, however, there are othcr significant 
recent developments in the law of mental health rights which mllst he considered in 
order to understand flllly the cxtent of movemC'nt in this area in reccm ycars. Thlls, the 
Willowbrook case-17 premised its holding on the existcnce of a right to frcedom from 
harm. a basis for decision mually associated with jailor pri,on suits.:I~ Thcre, it was 
reasoncd that. jmt as person, who li\e in state custodial imtitlltions are owed certain 
constitutional dllties hy tht' ,tate and its officials,:11l the duty owed is even higher in a 
non-penal or non-incarceratory sctting. 411 

Among the rights owed to patient, within the gencral ruhric of a "right to frecdom 
from harm" (ba\ed 011 ;\ lompO'>it(' Eighth .\mendment,' Fourtecllth Amendment argu­
ment) are "a tolerahle li\ing ul\ironment,"ll protection from physical harm,4~ correction 
of conditiom which \'iolatt' "ba,ic ,tandanb of human dcccncy,"U opportunity to exer­
cise and have rccreation, Hand the "necessary elemen ts of hasic hygienc."4:; In addit ion, 
mental patienh are owed a dut~, by thoo;c charged with their custody "to presene ... 
their life, health and S~\fel\: heyond any duty owed to the general puhlic."4H as well as 
a therapeutic, not ptlniti\'e, lonhnemem 47 In another area of relevant comparison, it 
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is clear that there is a greater duty owed to a patient in a hospital specializing in the 
treatment of mental disorders than in a general hospital.48 

A further argument can be made that patiellts have a constitutionally protected right 
to be secure in the privacy of their own bodies agaimt invasion by the state except 
where nece~sary to support a lOmpelling state interest.49 Just as this right has been held 
to apply to cases in which prison medical personnel treat pri'iOn inmates,50 so must it 
be held to apply to patients in a 'tate psychiatric hospital.51 Finally, it has been held 
that the administration of apomorphine-a drug which induces massive vomiting and 
which was used as "aversive stimuli" in treating non-consenting mental hospital inmates 
who allegedly presented behavioral difficulties-constituted "cruel and unusual" punish­
ment, even though it was characteriled as "treatment."52 

A body of law has similarly developed regarding the mentally handicapped's right to 
the "least restrictive altemativc" setting for treatment. That doctrine holds that, al­
though a government's purpose may bc both "lcgitimate and substantial, that purpose 
cannot be pursued hy means that hroadly stiHe personal liherties when the end can be 
more narrowly achieH:d,"r.a and, in a mental health ~etting. stands for the proposition 
that courts "must refraill from ordering hospitalilation whenever a less restrictive alter­
native will serve as well or hetter the State's purp()se,"~~ or that the Constitution requires 
an affirmative demonstration that no suitable less restrictive alternative exists prior to 
involuntary hospitali/atioll.~;; The doctrine similarly applies to situations in which a 
patient is in a more restriuive setting thall is therapeutically necessary.56 

The constitutional bases for the right are many: A person committed to a psychiatric 
hospital suffers curtailment of his colIStitutionally protected rights to travcl57 and to 
aSsociate freely with others.r.~ as well as constriction of his otherwise-protected rights to 
peacefully assemble, communicate, practice religion and enjoy sexual privacy.59 And, of 
course, such commitment constricts the individual's right to physical liberty and 
freedom.6o 

Finally, the overwhelming weight of medical authority supports the use of less restric­
tive environments both within and without psychiatric institutions for therapeutic, 
emotional. finantial and practical reasons.1I1 The applicability of this right can thus no 
longer be seen as in doubt. 

In addition to these areas of sub\tantive law, there ha\'e heen significant recent 
developments in the area of the right of the handicapped to exerci~e their civil rights 
while institutiollalil.ed. Thi\ category include" but is 1I0t limited to, case\ in whidl courts 
have held that the mentally handicapped have the right to exerche a First Amendment 
freedom of thought.(l~ to refu\e lion-emergency medical treatment on religious grounds,63 
to 1I0t be exduded from !he educational process,64 to be protected by a durational 
limitation on the terrIl of wmmitment,f;:' to be compemated for economically-beneficial 
Work dOlle.1l6 and to not be barred from registering to vole merely because of their status 
a\ residents at a State school for the retanled. 6i 

In addition, in the prison and/or jail context, First Amendment rights to gather for 
religious sen·ices. prepare diaries, communicate by mail. make telephone calls, read non­
seditious literature. receive \ i,itfH\ alld maintain acce~s to coumel have been upheld.1I8 

As the right to freedom from harm for the mentally handicapped ha\ developed from 
case law originally stemming from jail and prhon cOllditions settings,69 so it can be 
expected that the Fir\t Amendmelll la\('s will ,imilarly develop. 

Again. this list is not exhau,ti\e-it reHects only a sampling of reported litigation in 
thi~ area. 

In summary. th('n. the developments of the law of mental patients' rights has been 
and remains explmi\e. A, time goC\ on, more suit, will be filed and the body of case 
law will continue to grow, thus fulfilling :\Ir. Justice Blackmun\ litigation prophet)' in 
Jack.HJn 11. lr/(li(mll.~O \Vhat ha\ heen ~eell '0 far h. indeed, ollly the tip of the iceberg. 
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