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I.R.C. § 2041(b)(1) (which refers to the donee as the ‘‘decedent’’); I.R.C. § 2514(c)
(which refers to the donee as the ‘‘possessor’’).

A.W. Jenkins, Exr., 70-1 U.S. Tax Cas. (CCH) 112,677 (5th Cir.); reh’g. denied 428 F.
2d 538; cert. denied, 400 U.S. 829 (1970); Estate of Edelman, 38 T.C. 972 (1962). The
power is also a general power if the donee may accomplish transfer of the property
to one of the four entities by not exercising the power. See below.

Treasury Regulation (hereafter Treas. Reg.) § 20.2041-1(c)(1).

Ibid.

L.LR.C. § 2041(a)(2).

The question of the effect of lack of capacity to exercise a general power of appointment
has been litigated in a majority of the Circuit Courts of Appeal with the result of
unanimous support for the position of the Internal Revenue Service summarized in
the text. See Boeving v. United States, 650 F.2d 493 (8th Cir. 1981); Williams v. United
States, 634 F.2d 894 (5th Cir. 1981); Estate of Gilchrist v. Commissioner, 630 F.2d 340
(5th Cir. 1980); Estate of Rosenblatt v. Commissioner, 633 F.2d 176 (10th Cir. 1980);
Estate of Alperstein v. Commissioner, 613 F.2d 1213 (2d Cir. 1979), cert. denied 446
U.S. 918 (1980); Pennsylvania Bank and Trust Co. v. United States, 597 F.2d 382 (3rd
Cir.), cert. denied 444 U.S. 980 (1979); Fish v. United States 432 F.2d 1278 (9th Cir.
1970).

Jenkins v. United States, 428 F.2d 538 (5th Cir. 1970).

L.R.C. § 2041(a)(1).

For a good summary see Amy M. Hess, ‘‘The Federal Taxation of Nongeneral Powers
of Appointment,”’ 52 Tennessee Law Review 395, 401-9 (1985).

I.R.C. § 2041(a)(1) flush language.
1.R.C. § 2514(a). There is once again a transition rule embodied in the statute. Ibid.

Treas, Reg., §§20.2041-3(d)(6)(i), 25.2514-3(c)(5).

Treas. Reg. § 25.2514-1(b)(2).

142 F.Supp. 762 (Ct.Cl. 1956).

Revenue Ruling (hereafter Rev. Rul.) 79-327, 1979-2 C.B. 342,
83 T.C. 1 (1984).

It should be noted that special powers have no significance under the new generation-
skipping transfer tax enacted as part of the Internal Revenue Code of 1986. The

‘‘taxable termination’’ of the new tax, unlike that of the old, applied only to interests,

that is, the right to receive income or corpus, not to powers. I.R.C. §§2612(a)(1),
2653(c)(1).

See Chapters 7 and 23.

I.R.C. §§2056(b)(5), 2523(e). In the estate tax section the ellipses in the quoted text
are replaced by the word ‘‘surviving’’ and in the gift tax section by the word ‘‘donee.”’

See Chapters 7 and 23.
Treas. Reg. §§20.2056(b)-5(g)(4), 25.2523(6)—l(g)(4).
Treas. Reg. § 25.2518-2(c)(3).

It must be noted that the disclaimer may create nonetheless a ‘‘direct skip’’ subject
to the generation-skipping transfer tax.

LR.C. §§2602, 2641.
LR.C. § 2611(b)(1).
LR.C. § 2652(c)(1)(A).
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I.R.C. § 2612(a).

This is the briefest sort of discussion of this matter. The use of the general power of
appointment always carries with it the possibility that the donee will appoint the
property away from the objects of the donor’s bounty.

Martin vs. United States, 780 F.2d 1147, 1148 (4th Cir. 1986); Keeter v. United States,
461 F.2d 714 (5th Cir. 1971).

Second National Bank v. Dallman, 209 F.2d 321 (7th Cir. 1954).
Keeter v. United States, 461 F.2d 714 (5th Cir. 1971).
Treas. Reg. § 20.2041-1(b)(1).

Ibid.; J.B. Maytag Estate, 493 F.2d 995 (10th Cir. 1974); A.B. McSwigan Estate, 319
F.Supp. 176 (1970).

See below on ways of limiting powers to remove them from the definition of a general
power of appointment.

Commissioner v. Estate of Bosch, 387 U.S. 456 (1967).

N. Y. Estates, Powers & Trusts Law § 10-10.1 (McKinney 1967).
80-2 U.S. Tax Cas. (CCH) 1 13,381 (D.C. Mass. 1980).

Rev. Rul. 76-368, 1976-2 C.B. 271.

The following discussion is couched in terms of the estate tax. The gift tax provisions
are identical.

LR.C. § 2041(b)(1)(A).

Compare Finlay v. United States, 752 F.2d 246, 248 (6th Cir. 1985) (“‘In practical terms,
there is an ascertainable standard if and only if, in the eventuality that [the trustee
beneficiary] had used more of the corpus of the trust than was proper for her support
and maintenance, the remaindermen could successfully have proceeded against her for
the amount of waste.”’)

1977-1 C.B. 282.

See Private Letter Ruling 8601003.
631 F.2d 542 (7th Cir. 1980).

Ibid. at 543.

374 Mass. 109, 371 N.E.2d 755 (1971).
Rev. Rul. 82-63, 1982-1 C.B. 135.

74 T.C. 1001 (1980).

708 F.2d 1564 (10th Cir. 1983).
597-F.Supp. 1293 (W.D. Pa. 1984).
Ibid. at 1298.

Treas. Reg. § 20.2041-3(d)(3).

See p. 352 of this article.

Treas. Reg. § 20.2042-3(d)(3), (4), (5).
397 F.2d 82 (9th Cir. 1968).

For fuller descriptions of this technique see Adams & Bieber, ‘“Making 5 and 5 Equal
20: Crummey Powers after ERTA,’ Trusts & Estates 122 (1983) p. 22; Covey, Powers
of Withdrawal, Practical Drafting (1982), pp. 58, 77-80.

Treas. Reg. § 20.2041-3(d)(3).

See, e.g. Private Letter Ruling 8047131, in which a period of exercise of two weeks
was held sufficient.

Private Letter Ruling 8004170.
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63.

395 U.S. 316 (1969).

For a full discussion see Westfall, ‘‘Lapsed Powers of Withdrawal and the Income
Tax,” 39 Tax Law Review 63 (1983).

Private Letter Ruling 8521060.
Treas. Reg. § 20.2041-3(c).



