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THE COURTS, FEDERALISM, AND THE FEDERAL
CONSTITUTION, T920—-2000

LEDWARD A, PURCELL, JR.

The history of American federalism in che twenciech cencury falls inco chree
distince periods. The era of post-Reconsceruction federalism, which began in
the late nineceench cencury, ended in che years after 1929 when a shateering
series of domestic and international crises combined with the innovative
bresidency of Franklin 1. Roosevelt to reoriene the nation’s laws, politics,
and insticacions. The resulting “New Deal Order” lasted for almost five
decades before crumbling in the cencury’s lase quarter when massive social,
Culeural, cconomic, and political changes combined with che dramatizing
Presidency of Ronald Reagan to begin reorienting the syscem once again.
At cencury’s end, the nature and course of that emerging era remained
unseeeled.

Lorhe NATURE AND DYNAMICS OF AMERICAN FEDERALISM

W‘fh ade facto detaule rule favoring decencralizacion, American federalism
S a governmenral system based on the existence of independent political
PoOwer ag hoth state und national levels. Tes essence lies, first, in che insti-
tl{ti()rlzll tensions that che Constitution struccured berween the two levels
of Eovernment, and second, in the complex processes of decision making

hat the Constitution established to maintain satistactory relations between

the twy, levels. Those processes were complex because they involved, on the
Mational side, cthree distince and counterpoised branches of government
and, on the stace side, a growing mulcicude of cqual, independent, and
often conflicting governing unics. In theory, and sometimes in practice,
Mationg] power served to foster cconomic integration and efficiency, tacil-
lmtl@ the development and enforcement of desirable uniform standards,
Cna

dle the people to deal effectively with problems national and interna-
Yon

al in scope, protect the security and general welfare of the nacion as
d \Vh()[c’

and safeguard liberey by checking che potential cyranny of local
m

dJoritics. Conversely, also in theory and sometimes in practice, stace power

>7
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served o foster cconomic innovacion and cfficiency, nourish social and cul-
cural diversity, encourage democratic participation, facilicate che adoption
of narrow solucions railored to special local problems, and safeguard liberty
by checking che potential tyranny of nacional majoricies.

As a mateer of historical development, American federalism gave rise to
a dynamic and fluid political system in which competing groups and coali-
tions scruggled for concrol of the nacion’s diverse centers of governmental
power and used consticutional arguments to place decision-making auchor-
ity over contested issues in the level and branch of government chat seemed,
ac any given cime, most likely to suppore their values, intereses, and aspira-
tions. The claim of “state sovereignty,” for example, which limiced or denied
the authority of the national government, served a variety of diverse groups
over the centuries: Jeffersonian Democrats in the 1790s, New England
Federalises during the War of 1812, South Carolina nullifiers in the1830s,
Northern anti-slavery civil libercarians before the Civil War, and then from
Reconstruction o the late twentieth cencury those who defended racial
segregacion and disenfranchisement. The pressures generated by succes-
sive waves of such diverse groups and coalicions — chemselves che products
of relencless social and cconomic change — drove the system'’s evolution.
Certain widely shared cultural commictmencs — to republican government,
che common law, religious freedom, privace property, and individual lib-
ercy — combined wich the idea of a wricten Constitucion and the reality
of institutionally divided powers to constrain and channel thac evolution.
But the system’s operations and assumptions continued to shift as chang-
ing cultural values, social conditions, economic innovations, institucional
practices, legal theories, judicial decisions, and constitutional amendments
blurred or redrew the lines of state and federal auchoricy.

In that long and complex historical process, one issue repeatedly emerged
as pivotal: what institutions or procedures existed to scecle disputes over the
respective spheres of state and federal authority? Americans debaced that
issuc vigorously for cight decades and chen, in the Civil War and ics three
constitutional amendments, sceeled it in pare. The national government,
not the states, held disposicive authoricy. Neither the war nor its resule-
ing consticurional amendmenes, however, answered two further questions:
which branch or branches of che federal governmenc held thar auchority?
And how was the authoricy to be exercised? Much of the history of American
federalism after the Civil War revolved around the contested answers given
to those two questions, as the three federal branches — cach responding to
the values and intereses chat dominated ic at any given time — adopred
diverse and somecimes conflicring policies that led them to defer to stare

prerogatives on some occasions and crump them on others.
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Indeed, as American life became increasingly cencralized and homog-

enized in che late nincreench and twenciech cencuries, many of the dis-
tinctive and auchentically “local” values and interests that had originally
given che federal system its embedded social meaning wichered or became
Suspect. Some blended into emerging and widely shared national values
and intereses; ochers grew ateenuated or disappeared encirelys a few — most
obviously, chose involving racial oppression — were explicitly repudiaced
by new national majoritics and constitutional amendments. The result was
that the ingrained cultural understandings of the Tate cighteench and carly
Nineteenth centuries gradually disintegraced, che lived social meaning of
American federalism grew more amorphous and contestable, and che dis-
tinctively local values and interests that the system protected increasingly
Appeared either narrow and parochial or vague and abscract. Over the course
of the twentiech century the idea of American federalism as a normative con-
tept—chat che Constitution sec out clear lines that defined and distinguished
State and federal powers — grew ever more amorphous and manipulable.
‘ Thus, the history of American federalism cannot be underscood by focus-
g solely on constitutional provisions or theories of federalism. The Con-
Stcucion provided a sound framework of government and a shrewd system
ofinstitucionalized checks and balances, but it did not draw bright or gen-
¢rally decerminative lines of authority beeween state and federal power nor
Sbecity any parricular “balance™ between them. Similarly, theories of feder-
alism provided a rangc of normative basclines, but their specific injunctions
were invariably construed diversely and conteseed sharply. Indeed, conflice-
NG views of federalism existed from the nation’s beginning, and the passing
years produced a smorgasbord of new variations, cach inspired by and suf-
f“‘st‘d with the emerging values, interests, expectations, and preconceptions
Ofits advocates. The federal structure helped sustain the nation’s commit-
mene o limiced government, cultural diversiey, and individual liberey, but
' hiscory can be understood fully only by examining how and why ics
Practical operations evolved, its political signifcance shifeed, ies social con-
Sequences unfolded, and its ideological contours periodically croded and
feformed.

Since che carly decades of the nineteench cencury, the prevailing the-
[’f‘y held that che Constitution escablished a system of “dual federalism.”
The principles atcributed to the system were few. The national govern-
mene was one of limited and delegated powers only; the states were inde-
bendent sovercigns with exclusive authority over Jocal matcers reserved o
them by the Tenth Amendment; and che powers of the two governments

Were 1 « 5 .
ere imired o separace spheres” and intended to serve as checks on one

Anocher,
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Although the accual practice of American federalism was always more
complicated than the theory of dual federalism implied, during the late
nincteenth and early twenticth century five accelerating developments sub-
stancially reshaped che syscem. Firse, spectacular revolutions in cransporta-
tion and communications together with the ongoing processes of industri-
alization, urbanization, westward expansion, and cconomic centralization
remade American society, What in 1789 had been a collection of geograph-
ically rooted, locally oriented, and culturally diverse island communities
had by 1920 become an increasingly mobile, nationally oriented, and eco-
nomically and culeurally integrated nation. Ever widening areas of life were
coming to have national significance, and Americans from coast to coast
increasingly faced similar problems that flooded beyond the ability of indi-
vidual states to remedy.

Second, the powerful nineteenth-century belief that the primary func-
cion of government was to protect private property and cconomic freedom
was weakening. Since the Civil War governments at all levels had become
increasingly active in attempting to deal wich che massive social disruptions
that came wich urbanizacion and industrialization. Repeatedly the states
increased taxes and expanded their activities, legislating over a widening
variety of social and economic problems and establishing administrarive
agencies to regulate ratlroads, insurance companies, and many other types
of business. They raised their funding for local governments, for example,
from barely $sc million in 1902 to almost $600 million by 1927.

Third, the federal government was growing at an even more accelerared
rate. Alchough the states still employed several times as many workers and
spent more than twice as much money as the federal governmene, the balance
of power between the two was shifting. As economic and culeural central-
ization procceded, the political consensus that had tileed serongly toward
decentralization in the early nineteenth century was moving by cencury’s
end toward support of more and broader government action at the national
level. In 1887 che federal government began co use ies auchoricy over inter-
state commerce to regulate the new national cconomy, and by the second
decade of the tweneieth century it had asserted extensive national control
over interstate transportation and communications while subjecting other
interstace businesses to an expanding variecy of new federal regulations.

Fourth, running against thac nationalizing current, a vehement reaction
against Reconstruceion among white Americans had severely constrained
che power of the federal government o protect the rights of African Amer-
icans. Notwithstanding che Civil War amendments, an informal nacional
sectlement in che century’s last decades had successfully redefined most mat-
ters involving black civil and political righes as local issues that properly
fell within the exclusive authority of the states. Increasingly, the cries of
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“states’ righes,” “state sovereignty,” and the “principles of federalism” were
idencificd with che establishment and preservation of racial segregation and
disenfranchisement.

Finally, the power of che federal judiciary was growing relative to chae of
both ¢ ongress and che states, and by che carly twentieth cenvury the ULS,
Supreme Court had emerged as the uldmate — if still sharply conteseed —
authoricy on che law of both American federalism and che new national
cconomy. The nation’s commitment to law and che ideal of [imited consti-
tutional government had led Americans gradually co embrace the Coure —
“the Courc” as chey came to call it —and its umpiring role, while che struc-
ture of che federal judiciary — like that of the executive branch buc unlike
that of Congress —allowed the Court to ace relatively quickly and decisively.
The Court determined che extent to which any government could regulate
business and property as well as che parcicular level of government that
could regulate them. On the former issue, ic held that a narrow range of
CConomic activicies “affecced with a public interest™ were subject to exten-
Stve regulacion, buc that most business and property remained “private”
and subjece only to minimal regulacion. On che lateer issue, it held chat
Specific economic activities found to be “closely” or “dircctly” relaced o
interstace commerce were national in scope and hence subject to federal
conerol under che Commerce Clause but char che bulk of such activicies
Temained local and subjece to regulation only by che scates. As a general
Macter, che Court’s rulings gradually exeended the powers of the federal
Bovernment while resericting the power of the states to incrude into che
workings of the burgeoning nacional marker. To enforce ics mandace, the
Court reshaped che jurisdiction of che lower federal courts to make them
More eftective inscruments of national judicial auchority, rurning them from
dispuces becween private parcics over issucs of local law to suics chae chal-
lenged government action or raised issuces of national law. Increasingly, too,
[ll(‘ Court exercised ics burgeoning power. In seventy-one years up to 1860

had held only 2 federal and 6o state stacuces unconseicucional, bue in a

mere thircy-nine years from 1898 to 1937 it voided 50 federal and oo
State Jaws.

IT. NATIONALIZATION AND THE DECLINE OF
POST-RECONSTRUCTION FEDERALISM: FROM
WORLD WAR TO THE GREAT DEPRESSION

When 1920 dawned, American federalism seemed on the verge of even more
Substan iyl change. Pre-war Progressivism had focused American politics
911 the national level , and constitucional amendments auchorizing a federal
'fcome cax and the popular election ot senators had expanded federal power
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enormously while curtailing the power of state legislatures. Both amend-
ments gave the American people a new and direct involvement in their
national government, while the income tax provision allowed che federal
government to raise virtually unlimired amounts of money, paving the way
for explosive growth in the furure. The Supreme Court, too, had scemed
willing to approve some widening assertions of national power by screcch-
ing the limiting categories of business “affecred wich a public interest™ and
activities “closely” related to interstate commerce.

Most dramatic were the changes that followed American entry into World
War 1. Relying principally on their war powers, Congress and Democratic
President Woodrow Wilson exercised unparalleled authority. They estab-
lished national conscription, took conrrol of the nation’s transportation and
communications systems, imposed tight reserictions on che distribution of
food and fuel, asserced authority over relations between fabor and manage-
ment, and expanded the federal income tax system drastically. In addicion,
through che Espionage and Sedition Acts they prohibited a variety of activ-
ities — including speech critical of the government — that might incerfere
with the war cffort. They criminalized, for example, “disloyal, profane,
scurrilous, or abusive language” directed ar the Consticution, the armed
forces, the government, or the flag.” Perhaps mosc arrescing, by statute and
then by constitutional amendment Congress and the states prohibited the
manufacture, sale, and transportation of alcoholic beverages in the United
States. Ratified in 1919, the Eighteenth Amendment conferred on the fed-
eral government authority to enforce nationwide Prohibicion and expanded
its power into areas that had previously been considered both local and
private.

The war challenged the structure of pose-Reconstruction federalism in
other ways as well. Politically, it led to the adopeion of yer another nacion-
alizing constiturional amendment, the Nineteenth, which prohibited the
states from denying the vote to women and conferred on Congress the power
to enforce its mandare. Institutionally, the war induced the Supreme Court
to back away from ics umpiring role and watch passively as Congress and
the president exercised sweeping war powers. Socially, the war’s proclaimed
goal of making “the world safe for democracy” even hinted at che possibility
of change in the nation’s racial status quo.

Although post-Reconstruction federalism crembled, it did not crumble.
The end of the war broughc a serics of bicter labor strikes, a brief but virulent
Red Scare, repeated outbreaks of anci-black violence, rapidly rising prices
followed by a short depression, and spreading resentment at the adminis-
eracion’s continued use and abuse of its war powers. Those events destroyed

"Act of May 16, 1918, ¢h. 75, 40 Stat. 553.
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wartime unicy, fragmented Progressivism, and generated a powerful desire
for a return to 2 more smb]c and tmnquil order. In I(),lO the rc;u‘ti(m gave

of returning prosperity, the qubllcuns mzuntamcd tlmr h()ld for a decade,
ensuring a government of order, conscrvacism, business dominacion, and
minimal cconomic regulation. Under their rule, Republicans announced,
America was encering a “New Lra” of sustained cconomic progress and
Prosperity. For almost a decade cheir promise seemed golden.

The national curnaround in 1920 induced the Court ro reassert its author-
ity. In cautious dicta it began to suggest judicially enforceable limics on
federal war powers, and in 1921 it invalidated on vagueness grounds the
Statuce thar had aurhorized federal conerol over food during and after che war,
Then, within two years, Warren IHarding, the new Republican president,
appoinced four new justices — including ex-President William Floward Taft
s Chief Justice — who were more conservative and property conscious than
their predecessors. The stage was sct for a period of conservative judicial
aACtivism.

The new 'Taft Court moved quickly co ensure social scabilicy, imposc judi-
cal limitacions on both state and federal governments, and protece busi-
Ness, property, and che expanding nacional markee. In less chan a decade
it invalidated | legislation — in most cases measures passed by lh( states -
in approximatcly 140 decisions, a rate far higher than chat of any previ-
ous Court. Trs cftores were unwittingly enhanced by a scemingly technical
jurisdictional stacuce enacted in 1925. The so-called Judges” Bill made che
Courrg appellace jurisdiction almost wholly discrecionary, thereby enabling
It to decide freely not just how, bur when and where, it would assere irs
Authoricy, After 1925 the Court's role in American covernment continucd
O expand, and ics effores became more purposcful, as shifting coalitions of
Justices learncd to use the Court’s new jurisdiccional discretion to set their
Wi agendas.

Three of the Taft Court’s carly decisions revealed its determination to
lm]’()sc limics on government. Pewnsylvaia Coal Co. v Mabon (1922) lim-
ited bochy state and federal ]vmvu over private property by holding that
riguhltory accions that went “too far” constitueed “rakings” thae, absent
(:(l)mpcnsution, were invalid under the Fifeh and Fourteench Amendments.”
51milurly, Adkins v Children's Hospital (192 3) invalidated a minimum wage
AW, a4 type of statute the Court’s conservacive justices considered especially

noxsous. Adkiur proclaimed freedom of conrrace “the general rule” and
Bovernment uguldtlon an ‘cx(qm(m confined to a few narrow cacegorics
OfSPt'Lmlly ‘public” mateers.”* As much as the two cases demonseraced che

T260 U8 503, 415. Y201 LS. 5.40.
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Court’s determination to limit government regulation, however, chey also
suggested the difficuley che justices faced in their task. In cach, the Court
acknowledged that the limicing categories it used were incapable of precise
delincation, a confession that highlighted the extent to which the lines it
drew were the product, not simply of the Constitution, but of the dominant
actitudes of the cra and che specific values of che justices chemselves.

The chird decision, Basley v Drexel Prrniture Co. (1922), was directed
solely ac the federal government and sought to infuse new life into the
idea of dual federalism. Only four years earlier cthe Court had struck down
the firse federal Child Labor Law, ruling in Hammer v. Dagenhart (1918)
that the commerce power did not allow Congress to ban the products of
child labor from interstate commerce. Though seemingly inconsiscenc with
prior decisions, Hanmier voided the child labor statuce on the ground chat it
was not a crue effort ro regulate interstate commerce, but racher a disguised
attempt to intrude into a “local” activity — the production of goods - that the
Tench Amendment reserved to the states. Amid a popular outcry against
che decision, Congress responded with che Child Labor Tax Ace, relying
on the federal taxing power co impose special charges on employers who
used child labor. Drexel Furniture declared the second federal child labor
act another subterfuge, one intended not to raise revenue bue to regulate a
local macter. Following Hanumer, it held the ace invalid as a violation of the
Tenth Amendment. It was “the high duty of chis court” to protect “local
self-government” from “national power™ and to preserve the federal system
that, the justices declared, was “che ark of our covenant,” If ic failed to block
the Child Labor Tax Law, Drexe/ Furniture warned, Congress could use ics
taxing power “to take over to its control any one of the great number of
subjects of public interest” thar the Constirution reserved to the stares.

Like carlier Courts, however, the Tafr Court shaded its federalism deci-
sions to fit its social values. It ignored Hammer when Congress passed a
statute prohibiting the movement of stolen vehicles in interstate commerce,
avoided Drexel Furnitire when Congress used its taxing power to concrol nar-
cotics, and construed the commerce power with exceptional breadch when
business invoked the federal antitruse laws to break a small union’s boycott
of local employers. The Court sereeched national power in che first case to
protect private property, in che sccond to allow government to control what
the justices viewed as a moral and social evil, and in the chird to check a
potencially powerful weapon of organized labor.

The particular social values thae che Taft Court protected quickly gener-
ated political controversy. Provoking strong opposition from Progressives
and organized labor, its decisions sparked a variety of proposals for “curbing”

To59 1S, 201, 37- 38,
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the Court by restricting its jurisdiction or requiring a supermajority vote of
SIX OF seven justices to invalidate legislation. In 1924 Republican Senator
Robere M. LaFollecte of Wisconsin helped organize a new Progressive Party
and ran for president on a platform rhat indicted the Court as an anci-
brogressive and pro-business partisan. He proposed a constitutional amend-
Ment chae would authorize Congress to override any decision invalidating
one of ity starutes. Rising co the Coure’s defense, most Republicans and
Democrats castigaced the proposal as a radical and destructive assault on
the foundacions of American federalism. In the election LaFolletee did well
for a chird-party candidate, but he was overwhelmed in a Republican Jand-
shde. While che election revealed widespread hoscilicy to the Taft Courr, it
also suggested thae che great majority of Americans supported the Court’s
insticutional role, even if many of them disliked some of its individual
decisions,

Responding ro LaFolletee and ocher critics, Charles Warren, the nation’s
PK‘CIﬂinCH[’ historian of the Supreme Court, scemed to speak for most Amer-
lCans — cven many Progressives — when he praised the Courr for playing
an essencial institutional role in the federal syscem. The “exiscence of the
American form of government — a federal republic with limited national
bPowers — implices and requires for its prescrvation the exiscence of a Supreme
Coure,” he declared. “The retention of such a republic is inseparably bound
Up wich the recention of a Court having authority co enforce the limitation
of nacional powers.” Warren arciculated a belief chatr had been spreading
Stce che mid-nineteenth century and that had become sacred writ among
tonservatives by che carly ewentieth: che Supreme Courr was the anchor of
American government, the paramount bulwark protecting the American
People and cheir liberties from the dangers posed by an ocherwise uncon-
trollable and centralizing national government. “Ic is, of course, possible to
have o republic without a Supreme Coure,” Warren explained; “bue 1e will
Pearepublic with a consolidated and autocratic government, a government
"Mwhich the States and the citizens will possess no right or power save such
4 Congress, in its absolute discretion, sees fit to leave to chem.™

~ Although Tafe and a majoricy of his Court shared both Warren's suspi-
“1ons of Congress and his conclusions about the Court’s essential role, chey
Nevertheless soughe co accommodate what chey considered the reasonable
demands for more active government thae flowed from the concinuing cen-
ralization of American social and cconomic life. Cautiously, chey continued
_th“ process of expanding tederal power under the Commerce Clause and,
M@ more innovative move, approved a broadened use of federal taxing
ang) spending powers. n Massachiserts v Mellon (192 3) the Coure upheld

S
Charles Warren, Gongress. the Constitution. and the Suprene Conrt (Boston, 1925), 4, 5.
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a statute that provided federal funds for state infant and maternity care
programs, The decision in effect sanctioned the federal government’s power
to offer moncrary grantes to states conditioned on their acceptance of fed-
eral use restriccions, and it thereby allowed Congress to legislate — albeie
indircctly — over matters that seemed entirely “local.” In the 19205 such
federal grants were few in number and small in scale, but during che next
half-century chey would expand dramatically.

The Taft Court also excended federal judicial power over the states by
expanding the meaning of “liberty” in the Fourteenth Amendment. On one
front it voided state statutes chat restricted the educational opportunitics
of children. The Court held that the amendment procected certain personal
and familial righcs, including the right of parents to rear and educate their
children as they wished. On a second front che Court began co consider
the claim chat the First Amendment right of free speech also constrained
the states. Successful prosecurions under che Sedition and Lspionage Acts
had provoked powerful dissents from Justices Oliver Wendell Tlolmes,
Jr. and Louis D. Brandeis; and, after the postwar hysteria had dissipated,
many Americans came to believe that governmencal power to punish speech
should be limited more tightly. In Gitlow v. New York (1925) the Court
announced that the right of free speech recognized by the First Amendment
was part of the “liberty” proceceed by the Fourtcenth Amendmene and,
conscquently, was binding on the states as well as che federal government.
Although the Court’s decisions in these areas were few, they created a rich
seedbed for che future.

Conversely, considering the rights of African Americans, the Tafe Court
lefe post-Reconstruccion federalism essentially unchanged. Refusing to
question racial segregation and disenfranchisement, it protected African
American rights only in the most outrageous and exceprional cases. In one,
where it granted habeas corpus relief to an African American sentenced
to death in a Southern state court, it could not ignore che face chat the
defendant had been convicted on unsubstantiated charges by an all-white
jury that had been surrounded and intimidaced by an angry white mob. In
another, where ic invalidated an “ali-white” Texas primary clection system,
it could not deny the explicitly racial nacure of che legal discriminacion or
its negacion of the fundamental constitutional righe of all cirizens to vore.
In cach case, however, the Court stressed the narrowness of its decision.
lederal habeas corpus was rarely available, it declared, and criminal mac-
ters were ordinarily local issues for the states alone to resolve, Similarly,
the all-white primary was unconstitucional solely because its racially dis-
criminatory nacure was explicitly written inco state law. Indeed, a decade
later che Court unanimously approved a slightly more indirect version of

the all-white state primary, one that was cqually effective in maintaining
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black discnfranchisement but more cleverly designed as a matter of reigning
consercutional law.

For their pare, the states in the 19205 continued to ser policy not only in
matters concerning race but also in most ocher arcas that affeceed daily life,
and they continued as well to provide most of the government services that
Americans received. During the 1920s the states accounted for almost three-
quarters of all public spending and two-thirds of the taxes collected. While
a few sought to sustain the cradition of pre-war reform, most conformed to
the conservative national mood that underwrote the Republicans’ New Era.
Largely abandoning effores to regulate business and enact progressive social
legislation, they sought to trim government regulation and concentrated
much of their spending on highway construction to meet the exploding
demands created by the automobile. Indicative of che political mood, the
States raised most of their highway money through regressive gasoline taxes,
which by 1929 accounted for 25 percent of their total tax receipts. Indeed,
while thirteen states had cnacted mildly progressive income rax laws in the
decade after 1911, during the New Era only one state, New Hampshire,
adopred such a tax. Asa general maceer, the governments of boch staces and
nation seemed in accord on the basic issues of social and cconomic policy.
Both scemed content, for the most part, to keep a low profile and give
business its head.

I FROM THE GREAT ECONOMIC TO THE GREAT
PSYCHOLOGICAL DEPRESSION: NATIONALIZING AND
RECONCEPTUALIZING LIBERTY AND EQUALITY, 19308-1970s

The year 1929 wicnessed the onset of the decade-long and world-wide Grear
Depression. Causing massive disruptions and hardships, the Depression
Challenged the capacities of democratic governments throughout the world.
The resulting rurmoil paved the way for Adolph Tlitler to seize power in
G(‘szmy, energized the forees of international Communism, and ulcimacely
l}“}%‘d bring on a second and far more destructive world war. In the United
States i gave birth to the New Deal and, together with the war and Cold
War thar followed, transformed American federalism.

The Great Depression and the Forndations of the New Deal Order
The ravages of unemployment, bankrupecies, toreclosures, bank failures,
lf)Sf savings, and crushed hopes savaged all classes and regions. Those identi-
ﬁ-cd with the roseate New Lra of the 19205 — primarily business, the Repub-
l'.Cﬂn Party, and the federal judiciary — quickly became objects of anger and
distruse, Governmencs at all levels eried to respond to the emergency. Stace
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and local agencics, however, could provide neither the relief nor the struc-
tural reforms thac seemed necessary. By 1931 their resources were exhausted,
and the national and international scope of the ever-deepening crisis was
undeniable. The federal government under Republican President Herbert
Hoover became increasingly active, but it furnished far too little in the
way of either money or leadership. The experience caught Americans two
fundamental lessons: thar a massive governmental response was necessary
and rhat only national action could possibly be adequace.

From 1930 to 1936 four successive elections repudiated che Republi-
cans, and after 1932 the Democrats firmly controlled boch che legislative
and exccutive branches of the federal government. Presidenc Franklin D.
Roosevelt’s New Deal initiated a wide range of efforts ro provide emergency
relict, rescructure and scimulace the economy, and reform the nation’s finan-
cial institutions. Although the administracion worked closely with state
and local governments, political power shifted decisively o the federal
level. The National Industrial Recovery Act (NTRA) and the Agricultural
Adjustment Act (AAA), for example, the New Deal’s major initial effores to
reorganize and revive the economy, imposed sweeping federal concrols and
rcached extensively into matters of industrial and agricultural production
that hitherto had seemed both local and privace.

While the conservarive orientation of the federal judiciary clouded
che future, it scemed possible thar the New Deal might proceed with-
out encouncering fatal constitutional obstacles. The Taft Court had been
splic beeween six conservatives and three progressives, but that lineup had
changed in 1930 when ‘Taft and one of his conservative colleagues died.
Charles Evans Hughes, a relacively progressive Republican, became Chief
Justice, and the moderate Republican, Owen J. Roberes, filled the second
opening. In the early 19308 the two new justices voted with the three
progressives in a number of critical cases, and they seemed to have tipped
the judicial balance. The Courcapplied the Fourteenth Amendment to safe-
guard freedom of speech and provide some protection for African Americans
in Southern srate courts, and it gave broad constructions to both the com-
merce power and the category of business “affected with a public interese.”
Furcher, in two sharply divided 5-—4 decisions — with both Hughes and
Roberes joining che Court's three progressives — it recognized che need for
both state and federal governments to have emergency powcers to combat
the depression.

I che Hughes Court was different from the Taft Court, however, it
nonetheless remained committed to enforcing limits on cconomic regu-
lation by both the states and che federal government. In early 1935 it inval-
idated a part of the NIRA and then began a series of rulings — with Roberts
and sometimes [ughes joining the four conservatives — that checked srare
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and federal regulatory power and, in the process, declared both the AAA and
the remainder of the NIRA unconstitutional. Invoking the Tenth Amend-
ment to invalidate another New Deal measure, Roberes and the four con-
servatives emphasized that “every addition to che national legislative power
to some extent detraces from or invades the power of the states.™®

While the anti-New Deal majoricy invoked che idea of federalism, the
dissenters often did the same. Hlustrating the intrinsically double-edged
nature of the concepe, Justice Brandets, the Courc's leading progressive,
deployed it to undermine the conservative majority. Excessive centraliza-
tion could flow not only from Congress, he warned in 1932, but from the
federal judiciary as well. In voiding the reasonable social and cconomic
regulacions thae che states attempeed, Brandeis declared, che Coure was
hot exercising “the function of judicial review, but the function of a super-
legislature.” Tes anti-progressive decisions unwisely resericted che states and
im])ropcrly centralized American government. Morcover, he charged, the
Court’s decisions negated a signal virtue of American federalism. “lt is onc
of the happy incidents of the federal system that a single courageous Stare
may, it its citizens choose, serve as a laboratory,” Brandeis explained, “and
Iy novel social and economic experiments wichout risk to the rest of the
Counery.” Confronted by “an emergency more serious than war,” Ameri-
cans had the right to experiment with a variety of possible remedies, and
the nation’s federal system was designed to allow such diverse and creative
ctfores.? Turning the tables on the conservative majority, Brandeis used
hig progressive theory of “experimentalist” federalism o indice the Court
teseltas a centratizing force that was obstrucring the federal system’s proper
Operation,

Not surprisingly, the double-edged narure of American federalism pro-
vided the Court's anti-progressive majority with a ready response. The
States could “indulge in experimental legislation,” Justice George Suther-
lang replied for the conservative majority, but chey could not “transcend che
glmimti()ns imposed upon them by the federal Constitution.” National lim-
‘t_s existed and controlled, and the Court itself was the inscitution that iden-
“ﬁed and applied chosc limits. “The principle is embedded inour consticu-
Honal system,” he declared, “thac there are cerrain essentials of liberty with
}Vlii(‘ll the state is not encitled to dispense in che interese of experiments.™
Thus, the Supreme Coure — the ostensible bulwark of federalism — once

G
Caorter . Corter Coal Co., 208 U8 238, 20395 (1930).

5
"New Stare 1w Co, 1 Lichmann, 285 VIS, 262, 280, 300, 300, 3101 {1932) (Brandeis,
J, dissenting, joined by Stone, J). Justice Cardozo. the third “progressive.” did not
H]’;lrli( ipace in the decision.

New State Iee Co., 279, 280 (1932) (Sucherland, ).
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again served not as the defender of state autonomy but as an agenc of
national power.

The Court’s anti-New Deal decisions ser up one of the most famous
episodes in ics history, the “Consticutional Revolucion of 1937.” The stan-
dard tale is familiar and the storyline dramatic. Overwhelmingly reclected
with crushing Democratic majorities in both Houses of Congress, Roosevelt
stunned the nation with his proposal o “pack” the Supreme Court by adding
one new justice, up to a cotal of six, for every member of the Court over
the age of seventy. Then, while Congress and the nation debaced the plan,
the Court suddenly seemed to change its posicion. In a series of s—4 deci-
sions — Hughes and Roberts joining the chree progressives — it discarded
the doctrine of liberty of contract and drascically broadened federal power.
Over the next few years the Court’s four conservatives resigned, and che
president replaced chem with loyal New Dealers who extended the changes
cthe Court had begun in the spring of 1937.

The traditional story over-inflates the role of the Court-packing plan and
oversimplifies the processes of constitutional change. The label “revolution,”
morcover, obscures complexities. There was continuity as well as change
in the Court’s decisions, and many of che innovations that occurred had
roots in carlier periods and witnessed their full flowering only in later
ones. In spite of che qualifications necessary, however, the craditional story
highlights a fundamental face: the New Deal years broughe fundamental
and far-reaching changes ro the federal system.

Firse, the New Deal altered the way the system functioned. Centraliz-
ing many areas of American life, a dozen pach-breaking measures asserced
new or expanded federal auchoricy over che nacion’s cconomy and financial
system. The Nacional Labor Relacions Ace, for example, which che Court
upheld under a broadened commerce power, extended federal regulacory
authority to the employment relationship and guaranteed labor che right
to organize and bargain collectively, The result was the cencralization of
government labor policy, the preemption of many state laws considered
hostile to workers, and the transformation of organized labor into a newly
powerful and nacionalizing force in American politics. Similarly, the Social
Security Act, which the Court upheld under a broad conscruction of che
spending and caxing powers, established the inscirurional foundacions for a
limited national welfare stace. The act placed special taxes on workers and
employers, created a variety of federal soctal suppore programs, and used
conditional grants co enlist state participacion and imposc federal standards
on their operation.

In addition, the New Deal moved the federal governmene into a widen-
ing range of previously local arcas. Ie escablished agencies o insure indi-
vidual home mortgages and private bank accouncs, for example, and it
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funded a series of massive projects to construct local public facilities and
provide employment for millions. Using its power to tax and spend, it pro-
vided grants to states for a variety of new programs and raised the amounts
involved inco the billions of dollars. The grants exeended federal involve-
ment into such previously local arcas as employment counseling, healch
Care, public housing, conscrvation, slum clearance, social welfare, and child
are programs.

Numbers told much of the scory. In 1913 state and local governments
had spene more than twice as much as the federal government, but by 1942
their spending amounted to barely a quarter of the national total. Federal
expendicures skyrockeced from less than 30 percent to almost 8o percent of
total government spending in the United States. Similarly, in 1929 federal
granes to stare and local agencies had scood ac less than $roo million, but
afeer 1935 they averaged more than a bitlion dollars a year.

Further, che New Deal altered the functioning relationship between fed-
cral and stace governments. As growing federal financing made nacional
direction seem increasingly appropriate, the federal government began to
expand ies administrative capacities and enforce tighter and more detailed
controls over its grants. Some of the condicions it imposed began o reg-
ulate not juse spending buc also the operations of the state and local gov-
frment agencies that administered che grant programs. Furcher, che rapid
“Xpansion of federal-state grane programs began to aleer the politics of
ntergovernmental relacions. I nourished larger burcaucracies ar all lev-
¢ls of government: intermixed the operations and incereses of che federal,
stace, and local officials who administered them; and began to create new
Meerest groups made up of program beneficiaries and cheir varied political
Supporeers. Seill embryonic in the late 19308, those institutional changes
would accelerate in the coming decades and increasingly reshape the de
factq operations of American federalism.

The New Deal, morcover, tipped the balance of the federal syscem even
More by expanding the institutional auchority of the national exceutive.
Roosevele broadened the powcer of the presidency by providing a charis-
Matic image of national leadership, assuming a major role in initiating
nd sceuring passage of legislacion, and by boldly exercising his auchority
f0 issuc exccutive orders. e also strengthenced the inseicutional resources
of the presidency. Alchough Congress refused to adopt his sweeping plan
O reorganize the executive branch, in 1939 it established the Bxccutive
Oftice of the President, providing an expanded sraff and other resources chae
Wowed the president to exert greater control over che executive branch and
'O projece his policy decisions more cffectively.

The second major change chat the New Deal brought was to inspire sub-
Stantial changes in consticutional law that allowed governments at all levels



142 Edward A. Purcell. Jr.

to assert expanded regulatory powers. Most obvious, the post-1937 Court
stretched federal legistative power far beyond its prior limics. In Unired
States v, Darby (1941) it overruled Hananer v. Dagenbart and renounced
the idea thac che Tenth Amendment created a substantive barrier against
national power. The Tenth Amendment, it declared, could never block an
action that was otherwise within the consticutional powers of the nacional
government. Further, the Court broadened the commerce power to allow
far-recaching regulacion of economic activities. In the late ninetcench cen-
tury it had held that che “production” of goods was not “commerce” but a
local activity immunc from Congressional reach, and in che carly decades of
the twentiech century ic had maincained chac discinecion while expanding
the types of local activities that were sufficiently “close” to interstate com-
merce to come within Congressional power. After 1937 it found an ever
wider range of activities falling within cthac power, and in 1942 it discarded
both the close refationship tese and the discinceion between “produccion”
and “commerce.” In Wickard v. Uilburn (1942) che Court held chat Congress
could regulate any activity that —as part of the aggregace of all such aceivity —
was likely to have some practical effece on interstate commerce. Under that
construction the commerce power seemed capable of reaching almost any-
ching. Finally, going beyond Massachuserts v. Mellon, the Court construed the
Taxing, Spending, and General Welfare Clauses with excepeional breadeh.
It held that they constituted independent granes of power, auchorized rax-
ing and spending for the broadest purposes of national welfare, and allowed
the federal government to make granes to the states contingent on che
states” acceptance of federal conditions and limications. Such restrictions,
the Coure ruled, neicher coerced the states nor invaded any of their reserved
rights.

Similarly, as the international sicuation grew ominous in che late 19308
and Roosevelt moved toward a more activise foreign policy, the Court
enhanced the powers of the president over the nation’s foreign affairs. It
ruled chat the nacion’s “powers of external sovereigney”™ lay in che executive
branch, existed independent of the Consticution, and operated free of restric-
tion from any reserved rights of the states. In a seriking decision in 1937
it held chac the president had auchority to make “executive agreements”
without Senace approval and chat such agreements crumped otherwise valid
state laws. Thus, as foreign policy emerged as a newly dominant concern in
the late 1930s, cthe expansion of presidential power aceeleraced even more
rapidly, bringing larger arcas of American life under federal auchority and,
in an increasingly vital arca of national concern, edging the staces coward
the periphery.

Y United States v Curtis-Wright Export Corp., 299 U.S. 304, 318 (1936).
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While consticutional changes during the New Deal years substantially
expanded federal power, they also broadenced state regulatory auchoricy. The
Court narrowed its use of both federal preemption and the negative Com-
merce Clause to allow states an expanded role in regulating economic activ-
ities, made state racher chen federal common law controlling in che national
courts on issues of state-created rights, and in a variety of cases instructed
the lower federal courts to defer to the proceedings of state courts and
administrative agencics. Further, when it abolished the doctrines of sub-
stantive due process and liberty of contract, the Coure freed stace as well as
federal legislative power. In West Coast Hotel Co. 2 Purrish (1937) it over-
ruled Adking v. Children's Hospital and upheld the authority of states to enact
minimum wage statutes for women, substantially enlarging their general
police powers. The states were not shy about using their new powers, more-
Over, extending their regulatory, service, and welfare activities substantially.
In 1913 state and Jocal governments had raised and spent approximarcely
$1.8 billion, but by the early 1940s the comparable number was frive times
that amount. In addition, one of the most striking, if indircce, results of
the New Deal was the adoption in 1933 of the Twenty-Firse Amendment,
which repealed the Prohibition amendment, chereby climinating a major
Brant of federal authority and restoring power to che states,

The third major change that the New Deal brought was the transtor-
Mation of the federal judiciary. Roosevelr restafted che lower courts with
dppointees sympachetic to his policies, and beeween 1937 and 1943 he
feoriented che Supreme Court by filling seven of ies scacs with adminis-
fracion loyalists. The new judges, in turn, began o reshape federal law in
line with the goals and values of the New Deal. Some maintained chat chey
were merely casting off crabbed doctrinal accretions from the late nine-
teenth century and restoring the expansive consticutional principles chat
the Founders had originally intended. Ochers began to articulate a new
atticude coward constitutional law. They advanced the idea char the Consti-
tution was a flexible, practical, and even “living™ inscrument. The Founders
had used broad and adaprive terms, they arguced, so that Americans would
btj able co respond effectively to futare problems as the changing demands
of their well-being required.

Drawing on those ideas and their New Deal sympathies, federal judges
began to infuse new meanings into the constitutional ideals of liberry and
“quality. They began to give increased protection to the kinds of “personal”
liberties chac they believed all individuals should enjoy in a democratic
Sociery while downgrading the cconomic liberties chat accrued, as a practical
Matcer, primarily to the benefic of large corporations and the cconomically
Powerful. Further, they sought to move beyond mere formal fegal cquality
and nourish a greater practical equality by showing, often chough surely
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not invariably, a special solicitude to individuals and groups that were weak
or disadvantaged — African Americans, workers, consumers, labor unions,
political dissenters, victims of industrial injury, and unpopular echnic and
religious minorities.

Haltingly and somewhar erratically, the post-1937 Court floated a variety
of constitutional ctheories to justify its shifting social orientation, including
the idea that the Constitution required it to provide special protection for
rights that were “viral to the maintenance of democratic institutions” or
chat were so “fundamental” as to be “implicit in the concept of ordered lib-
erty.”'” Alchough che Coure did not consistently apply any single theory,
one of those it suggested would — decades later and in che wake of the Warren
Court — become particularly influential. When normal democratic political
processes were working and citizens had fair opportunities to influence cheir
governments, five justices declared in United States v. Carolene Products Co.
(1938), the Court should defer to decisions of the political branches. Con-
versely, when normal democratic processes were blocked or when they led
to systemic abuses against helpless minorities, the Court should intervene
to remedy the situation. Translating theory into doctrine, Carolene Products
suggested that judicial review should operate on two cracks. When the
Court reviewed ordinary economic regulations thar resulred from normal
political competition and compromise, it would apply a “rational basis”
test, upholding government action if the action bore a reasonable relation
to some legitimate government end. When, however, it reviewed cases
involving the denial of fundamental non-economic rights or discrimina-
tion against “discrete and insular minoritics” —situations in which ordinary
democratic processes had failed o work properly - the Court would apply
a “striceer scrutiny,” an inquiry that would validate government actions
only on a showing that the actions were narrowly tailored and essential to
achicve a compelling governmental goal.'!

Regardless of its varied justifications and sometimes contradictory rul-
ings, the posc-1937 Court was proposing itselt as the protector of abused
individuals and minorities, and, in so doing, it was also turning away
from its earlier role as umpire of the federal system. On the ground thar fair
democratic politics should ordinarily prevail and that the legislative branch
represented the states as well as the people, it accepted the principle that
Congress was ordinarily the proper institution to determine whether and to
whart exeent federal power should be exercised. Similarly, on the ground that
the president had vast authority and discretion in the conduct of foreign

YSchmcider v reington, 308 US. 147, v61 (1939); Palbo v. Connecticnt, 302 US. 319, 325
(193¥).
304 US 144, 152 0.4, at 152-53.
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relacions, it increasingly deferred to executive decisions that implicated for-
eign policy concerns. The altered role the Court skeeched would help define
the triple tracks of governmental centralization that marked the years after
1937. In economic matters Congress would exercise sweeping national leg-
islative authority; in foreign policy matters the president would exercise
an ever-growing and often unchecked executive discretion; and in certain
areas involving non-cconomic social and political rights the Court would
tome to assert an expanding national judicial authority.

Werr, Cold War, and Croil Rights: 'The High Years of the New Deal Ordder

World War 11 and the dominating events that followed — the birth of the
Nuclear age, the onsct of the Cold War, and the emergence of the Unired
States as the undisputed leader of “the free world™ — reinforced the nation-
alizing trend that the Depression, the New Deal, and the nacion’s long-
accelerating economic and cultural centralization had forged. The war led
Lo massive expansions in the federal burcaucracy, sweeping national concrols
over the domestic economy, and rhe induction of more than 16 million men
and women into the armed forces. The Cold War chat followed sustained
the nacional mobilization, generated a pervasive anti-Communism that fur-
ther homogenized and centralized political debate, and provided a national
Security justification for growing federal intrusions inco arcas previously lefe
to the states. Turning the nation from ics traditional and relatively aloof
forcign policy, the war and Cold War transformed the United Seates into
@ global military and cconomic superpower at least potentially interested
M even the smallest and most distant regions of the world. The power and
activities of the federal government grew apace, and the role of the presi-
dency, in particular, continued to swell. The National Securicy Act of 1947
established both the National Security Council and the Centcral Intelligence
Agency as powerful and well-funded agencies of the execurive branch, and
the White House staff, which numbered 64 people ar the end of World
War 11, jumped to 399 by 1957 and then to 485 only six year later. All
extended che president’s ability co control and enforee national policy and to
S‘hapc the contours of the nacion’s domestic political debates. The escalating
forcign policy challenges, morcover, induced the Court to adopt a highly
deferential atticude toward boch Congress and the president, temporarily
Chccking its proclaimed new commitment to protect civil libercies. During
the war the Court refused to challenge the army's decision to place more
thm @ hundred thousand Japanese-Americans in concentration camps, and
Ineo the 1950s it failed to protect the civil liberties of many of those who
fan afoul of the second Red Scare that erupted in che carly years of the

Cold War.
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Although postwar polirics grew more conservative, the major achieve-
ments of the New Deal remained largely in place. Harsh memorics of the
Great Depression, the unprecedented efforts of the Roosevelt administration
ro alleviate the nation’s ills, and the stunning and sustained economic boom
that followed wartime mobilization combined to inspire a broad new con-
sensus. Americans had come to believe that many of the pressing difficulties
they faced were “social” in nature, not “individual,” and that government
could and should take a more active role in resolving them. Indeed, their
acceptance of the idea that a newly muscular federal government was neces-
sary to protect national security in the Cold War strengthened their belief
that the same national government could also act as an effective instru-
ment of rational, democratic problem solving at home. Increasingly, they
looked to government at all levels for an expanding variety of services. Most
immediately, chey had come to believe thae anything affecting che Ameri-
can cconomy was properly a national issue for which the federal government
should rake responsibility. Sustaining economic growth and ensuring full
employment became domestic goals of the highest priority, and Americans
assumed that one of the primary durties of the federal government was to
underwrite the nation’s continuing economic welfare. Accordingly, govern-
ment at all levels grew, and the federal government expanded most rapidly.
With its unparalicled capacity for raising funds through che national income
tax, and the distince advancages ics members realized from dispensing pub-
tic money, Congress proved increasingly ready o finance new programs and
expand old ones. Funds allocated to regular domestic grant programs, for
example, doubled in only the first two years after the war.

Although the Republicans controlled of one or both Houses of Congress
as well as the presidency for much of che period from 1946 to 1960, they
gradually acceded to mose New Deal reforms and even joined in expanding
the activities of the federal government. Congress passed new public hous-
ing, urban redevelopment, and minimum wage legislation, and it expanded
federal spending programs to enlarge Social Sceurity, guarantee opportuni-
ties for returning veterans, and provide funding for education, conservation,
hospital construction, scientific rescarch, and rural electrificacion. During
the presidency of Republican Dwighe D, Eisenhower from 1953 to 1967,
federal aid to states on a per capita basis more than doubled. The sys-
tem of “dual federalism” had passed away, replaced by one of “cooperative
federalism™ in which governments at all levels participated in a widening
variety of joint programs and dealt with national problems by blending
federal funding and direccion wich state and local administracion. Hlus-
crating both the spread of cooperative federalism and the ways in which
Cold War national defense concerns fostered che expansion of the national
government, Republicans and Democrars joined forces in 1956 to pass the
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Interscate Highway Act. The measure provided massive federal funding for
the construction of a 40,000-mile interstate highway system chat promised
to benefie a wide range of groups and interests across the nation. The states
supported it enthusiastically, and Congress easily justified it as necessary
for national defense.

Indeed, the extent to which the federal system, and normarive theo-
ries about it, had evolved became apparent racher quickly. Between 1947
and 1959 Republicans and other supporters of staces’-rights ideas initi-
ated four major effores to study che federal system and find ways ro check
and reverse the trend toward cencralization. None had a noticeable impact.
During his presidency, Bisenhower sponsored two such offorts. In 1957, for
example, he urged the creation of a special government cask force designed
“to designate functions which che States are ready and willing to assume
and finance that are now performed or financed wholly or in part by the

“ To accomplish thar end, he cooperated wich the

Federal Government.”
National Governors Conference in establishing a Joint Federal-Seate Action
Committee composed of officials from the highese ranks of state and federal
government. Afrer an elaborate and well-financed study, the commitcec was
able to identify only two programs — vocational education and municipal
waste treacment — that should be transferred from federal to stace conerol.
Togeeher, the two programs accounted for a barely noticeable 2 percent
of toral federal grants to seate and local governments. While a variety of
political and cconomic factors conspired to trivialize the commiteee’s con-
clusions, its much-heralded effort revealed one overpowering face. By the
1950s a complex system of nationally directed and funded cooperative fed-
cralism had been firmly established and was becoming widely accepted in
botly theory and practice.

While some conservatives seill hoped to restore a more decentralized
System, liberals worked to shape the operations of the new order to their
burposes. It national power had been drastically expanded and federalism
transformed into a “cooperative” system, they reasoned, then the Supreme
flourc required a new inscitucional role adapeed o those new condicions.
lrhe horrifying brutalities of Nazi and Soviet totalitarianism inspired an
neensified commictment to the idea of the rule of law, and the cumulcuous
Cold War campaigns against Communism heightened cheir belief chac che
Nation needed a scrong judiciary co procect individual libercies. Furcher,
[].10 growing conservatism of the states in economic macceers, their enchu-
Stasm for fighting Communism by resericting civil libertics, and — most

12 . . . . . .
Dwight 1. Bisenhower, “Excessive Concentration of Power in Government ls Dangerous:
Power and Responsibilities of State Government Must Be Preserved ™ Viral Specches of 1he
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crucially — the adamant determination of those in che South to preserve
racial segregation combined to cast a new and unflattering light on the idea
that the states were democratic laboratories that should be free to conduct
social experiments. Indeed, in the postwar years the very term “social exper-
iment” raised images not of beneficent progressive reforms but of Nazi death
chambers and Stalinist labor camps. Increasingly, Democrats and liberals
turned to the reoriented post~-New Deal federal judiciary as the government
institution most likely to enforce nacional rules thar would serve their new
values, interests, and aspirations.

One of the mose choughctul, and eventually influential, formulations
of those liberal atticudes came from Herbere Wechsler, a prominent legal
scholar and old New Dealer. The normative constitutional problem chat
postwar liberals faced, Wechsler explained, was to find a principled way
to “defend a judicial vero” when used to protect “personal freedom,” but
to “condemn ic” when used to block government actions “necessary for
the decent humanization of American capitalism.”'® In 1954 Wechsler
suggested an eleganc solution. The Constitution irself guaranteed stace
sovereignty by providing che states “a role of great importance in the com-
position and selection of the central government.” Those “political safe-
guards of federalism” included equal state representation in the Senate,
control over many aspects of voting and discriccing for the House, and a
key role in electing the president through the sysrem of clectoral votes.
Thus, the very scructure of the Consticution meane char Congress and che
president would “be responsive to local values thac have large support wichin
the states.” Consequently, there was no need for the Coure to protect the
states or to serve as the umpire of federalism. Inscead, the constitutional
structure suggested thae the Court should focus its etfores elsewhere. Firse,
because the federal governmenc had no part in composing che state govern-
ments, it was the federal government, not the states, char necded the Court’s
protection. Thus, the Court should ensure “the maintenance of nacional
supremacy against nullification or usurpation by the individual statres.”
Second, because the Constitution’s majoritarian “political processes” would
not remedy popular and democratic abuses against disfavored minorities,
the Court should enforce “those conscicutional restraines on Congress or
the states that are designed to safeguard individuals.™"* Thus, post-New
Deal liberalism began o develop the idea char Carnlene Prodicts had voiced:

"I Norman Sither and Geotfrey Miller, “Toward "Neutral Principles” in che Law: Seleccions
from the Oral History of Herbert Wechsler,” Colmmbra Lau Review o3 (199 3), 854, 92.4.

“PHerbere Wechsler, “The Political Safeguards of Federalism: The Role of the Seaces in
the Composition and Selection of the Nacional Government,” Colubio 1w Revicw 5.4
(1954), 543, 554> 559, 500, 1. 59.



The Conrts. Federalisn. and the Federal Constitition, 1920—2000 149

the Consritution underwrote the principle that the Court should protect
abused individuals and helpless minoritics, not the already powerful states
or the well-entrenched federal system.

In the postwar years the most systematically disadvantaged minority in
the United States was African Americans, and a varicry of factors pushed
the Court to take action on their behalf. Some were internal: a few uscful
precedents, the spread of post-New Deal liberal values, the justificarion
provided by the Carolene Products idea, and key changes in the Court's per-
sonnel — especially the appointment in 1953 of Earl Warren as Chief Justice.
Others were external. The African American communiry had been feaving
the South, developing a strong middle class, increasing in organization
and militancy, and gaining political influence in the Norch. Furcher, the
atrocities of Nazi Germany had discredited racist ideas, and the Cold War
made repudiation of racism necessary to counter Soviet cffores to undermine
American influence in the Third World. The Democratic Party, too, had
been transformed since the New Deal. Increasingly urban, nortchern, liberal,
and reliant on African American votes, it was ready to support meaningtul
efforts to end racial oppression. Finally, cthe National Association for the
Advancement of Colored People was pressing a methodical legal campaign
against racial segregarion, and its effores presenced a series of well-designed
constiturjonal challenges that allowed the Court to chip away ac Iegalized
racial segregation. Together, the changes highligheed che discordant nacure
of Southern racial practices, led increasing numbers of Americans to reject
them, and helped install in the federal courts judges sympathetic to the
Cause of racial equality.

The judicial curning point came in 1954 when the Court ruled in Brows
% Board of Education (1954) chat racial segregation in the public schools
violated the Equal Protection Clause and then, over the next few years,
extended its ruling to a varicty of other public institutions and facilitics.
Exemplifying and dramatizing the idea of the federal judiciary as che pro-
tector of both fundamencal non-cconomic rights and “discrece and insular
Minorities,” the decisions asserted national authority over the states in a
Ctucial area of social policy, one that had been labeled “local™ since the end
of Reconscruction. When Sourhern stace governments and private citizvens’
roups pledged massive resistance ro Broww, the Court responded in 1958
with an extraordinary assertion of national judicial supremacy signed by all
nine justices. “[Tlhe federal judiciary is supreme in the exposition ol the
law of the Constitution,” they proclaimed in Cooper 12 Agron, and “the inter-
Pretacion of the Fourtcenth Amendment enunciated by this Coure in che

Brown case is the supreme law of the land.”" The decisions strengrhened

Is .
Conper v Aarmnr, 358 ULS. 1, 18.



150 Ldward A. Purcell, Jr.

a galvanizing civil rights movement, but they also provoked bitter and
sometimes violent opposition. By themselves they were unable to end
racial segregation in the South. That bad to await events of the following
d eC ild c.

Brown and the civil rights scruggle helped fire the tumultuous era known
as “the sixties,” a politico-cultural phenomenon that began sometime after
1957, became self-conscious in the carly 1960s, peaked between 1965 and
1972, and expired rapidly after 1974. Underlying social developments — a
sustained economic boom, rapid expansion and luxurious federal support
of higher cducation, the emergence of experimental “youth cultures” and
radical “liberation™ movemenes, and the popularization of social theorics
that challenged traditional ideas across the board — combined to spur major
changes in American attitudes and values. Melding with escalating and
disruptive protests against an ever widening and seemingly futile war in
Vietnam, the changes generated a volatile era of turmoil and transformation,
of vaulting hopes and incensifying hates.

With respect to the federal system, the sixties initially accelerated
the trend toward centralization. Democratic Presidence John E Kennedy
inspired a new enthusiasm for liberal activism afeer his election in 1960,
and his successor Lyndon B. Johnson strove to build a “Grear Society,” one in
which the federal government would achieve the social and economic goals
of the New Deal and ensure that all Americans shared in their benefies. The
Supreme Court became increasingly active in imposing liberal national
standards on the states, and after an overwhelming Democratic vicrory in
19064, Congress responded with a serics of major domestic reforms. Furcher,
between 1961 to 1971 the natcion ratified four constitutional amendments,
three of which protected the right of Americans to vote, limicing state
authority and giving Congress power to enforce their mandates.

Of most enduring importance, the federal government as a whole finally
commitred teself co the cause of black civil rights. Kennedy and Johnson
increasingly embraced the issue, and between 1064 and 1968 Congress
passed three monumental civil rights acts. Two broadly prohibited racial
and other types of discriminacion in housing, education, employment, and
“public accommodations.” The third negated a wide range of legal and prac-
tical obstacles thae Southern stares deployed to deny African Americans the
franchise. Equally important, the statutes created effective remedies for vio-
lations and made che federal government an active and concinuous agent of
enforcement. Hlustrating the relatively consistent purpose that animared
the earire federal government in the late 1960s, the executive branch imme-
diately inttiated or expanded a variety of programs to enforce the new civil
rights statures, while the Supreme Court quickly upheld their consticution-
ality. It approved the sharply challenged public accommodations provision
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by applying the sweeping interpretacion of the Commerce Clause advanced
W Wickard v. Filburn, and it validated federal control over voting rights on
the ground that Section 5 of the Fourteenth Amendment gave Congress the
broadese possible power necessary to enforce the amendment’s righes. By
the end of che 1960s legalized segregacion was crumbling, and the constitu-
tional pillar of post-Reconstruction federalism char had survived the New
Deal — the principle that racial macters were local — had been obliterated.

Congress expanded federal authority in other arcas as well. Johnson's
Great Society reached into the backwaters of American life, identifying che
very existence of poverty and inequality as problems of national imporcance.
Like the ctheory of Carolene Products and the concerted attack on racial dis-
Criminacion, his War on Poverty sought to assist rhe nation’s poorest groups
and remedy fundamental struceural inequalitics. Congress authorized ever
More generous granes o state and local governments for a scemingly lim-
ttless variety of “categorical” purposes, including welfare, housing, child
tare, mass transit, job training, education, urban renewal, medical insur-
ance, and legal services for the poer. Similarly, the federal government began
& concerted effort to deal with issues of environmental pollution and the
fonservation of natural resources. Increasingly, moreover, the new programs
were intended not merely to help state and local governments deal wich their
Problems but to implement national policies designed o achieve national
objectives.

A report of the federal Advisory Commission on Intergovernmental Rela-
tions published in 1967 charted the steady and accelerating expansion of
federal funding programs. Before 1930 the national government oftered
ﬁmding to state and local governments in only ten arcas of activicy. The
New Deal brought federal tunding co seventeen more arcas, and the carly
Postwar years added another twenty-nine to the list. The period from 1961
L0 1966, however, witnessed the most explosive groweh. New programs
extended federal funding co anocher thircy-nine arcas of scare and local gov-
“Iment activicy —an increase of almost 70 percent in only six years. Thus,
by 1967 che ftederal government was funding state and local government
dctvities in 95 areas and doing so through 379 separate categorical grant
Programs. In a decade, toral federal aid to stare and local governments
tripled, rising from $4.9 billion in 1958 to $15.2 billion in 1967.

The political momencum carried inco che nexe decade. Eiven under
RCDuhliczm President Richard M. Nixon, who talked about a “new feder-
aligm” that would recurn power to the staces, nacional activism continued.
[ndccd, in che first two years of his adminiscracion federal funding co seare
¢ %25 billion

&

f‘nd local governments jumped by more than a third, reachin
1970, Through a variery of changes within the executive branch, Nixon
enhan,- . A .

hanced presidencial power to manage both che federal burcaucracy and
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che distribution of funds to the states. He soughe not so much co limit
federal power and government activism as to make all governmenc agencies
more streamlined and efficient. Moreover, scressing the problem of “crime
in the streees” and the need for “law and order,” he accelerated the use of the
national government to fight crime, particularly “organized” crime and nar-
cotics trafficking. New legislation expanded the scope of the federal criminal
law, curned a multiplying number of state-law crimes inco federal violacions,
and in cthe Rackeceer Influenced and Corrupt Organizations Act (1970) gave
the national government muscular niew tools to investigate and prose-
cute cransgressors. Similarly, the decade brought major federal initiacives
aimed at protecting the environment and expanding government wel-
fare services. Alchough some social programs, particularly those involving
Johnson's War on Poverty, were crimped or terminated, many others took
their place. During the decade total federal spending on welfare programs
more than doubled. By 1979 Congress had established more than five hun-
dred grant programs that accounted for a third of che federal budget and
furnished state and local governments with approximately 30 percent of
their total revenue. Moreover, although Republicans criticized many aspects
of the civil rights movement, especially school busing, atfirrmarive action,
and some aspects of anti-discrimination law, the party — or at least its North-
ern wing — accepted many of the changes the movement had broughe.

As federal funding gushed forch, the national governmend’s conerol over
its programs continued co tighten. Although Nixon sought to minimize fed-
cral resericeions through unconditional “revenue sharing” and less rescrictive
“block grants,” his efforts were only minimally successtul. Federal agencies
swelled in number and responsibilities, while the scope and complexity of
their regulations muldiplied geometrically. Expanding and reorganizing the
federal burcaucracy, for example, Congress established the Departments of
Housing and Urban Development (196s), Transportation (1966), Energy
(1977), and Education (1979), as well as the Environmental Protection
Agency (1970), to help administer some of its new programs. The agen-
cies spawned a growing body of regulations thar ranged from detailed
rules concrolling individual categorical programs to broad across-the-board
rules covering many or all grant programs. Increasingly, moreover, federal
regulations sought to serve a variety of national policies — ending dis-
crimination, protecting che environment, expanding opportunities for the
disadvantaged — unrelared to specific grane programs themselves. During
the 1970s the total number of federal regulations more than doubled, and
Congress and the federal burcaucracy were increasingly regulating not just
the distribution of funds burt the policics and operations of stare and local
governments themselves.
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The continued growth of federal activism was driven in large part by
three fundamental changes in che political system. One was the increasing
centralization that marked all arcas of American public life and rransformed
ever farger numbers of issues into matters of nacional concern. The acceler-
ating nacionalization and internacionalizacion of cconomic enterprise, the
dramatic and unifying power of ever more pervasive mass media, the grow-
ing casc and speed of eravel and the frequency with which Americans moved
theirhomes from state to state and region to region combined to homogenize
American life and culeure, and the accicudinal changes that resulted increas-
ingly made most problems seem natcional in scope and resolvable only wich
nacional solutions. Moreover, the ever-tightening tyranny of moncey in the
political process magnified che influence of those private organizations —
almose always national in operation and concern — that were capable of
providing the huge campaign donations that che political parties required.
Those organizations — corporations, labor unions, industrial and professional
associations, and swelling varieties of ideological advocacy groups — almose
mvariably sought, in recurn for their support, national policy decisions that
would provide them with advantages national in scope.

The second change lay in the new and stronger sets of interlocking local,
State, and national intereses that resuleed from che massive federal spending
Programs of the prior decades. The programs were attractive to members of
Congress who found them ideal ways to shape policy while assisting cheir
favored interest groups, funncling moncy to cheir diserices, and improv-
ing cheir chances of reelection. Fureher, che programs developed cheir own
bowcerful consticuencies: grant recipients and the interest groups who sup-
ported them; professionals who designed and administered the programs;
and innumerable officials at all levels of government who for reasons of
Public policy, burcaucratic influence, and personal advancement found the
Programs highly desirable. As federal spending grew, so did the power of
those incerlocking intereses, and they continued o drive expanded federal
Spending in che 19708 even as the animating values of post-New Deal
liberalism were withering.

The chird change was rooted in che aleered role of the presidency in
an age of mass communications and culcural cencralization. Dominating
National politics and the public agenda, presidents — and all serious can-
didates for the office — found it essential to propose national solutions for
almost every problem that drew national actention. By the late twentiech
Century American presidents were expected to act noc only as chief execu-
tives and commanders-in-chictf but also as legislative leaders and all-purpose
Nacional problem solvers. The nation’s scemingly limitless demands on the
office magnified its irresistibly cencripetal force.
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While Congress, the executive, and concencrating social pressures were
extending federal power, the Supreme Court was doing the same. Begin-
ning in the carly 1960s, the Warren Court launched a new and broader
phase of liberal activism. Shifred leftward by the retirement of two conser-
vatives ~ including Justice Felix Frankfureer, che Court’s leading advocate
of “judicial restraint” and deference to the states — and galvanized by the
reformist nationalism of Warren and Justice William ], Brennan, a new
majority coalesced in almost perfect harmony with the decade’s vibrant
fiberal politics. Between 1962 and 1969 the Court expanded ies efforts
far beyond civil rights and announced a breathtaking series of decisions
that imposed federal limitations on the staces in a varicety of arcas. Perhaps
of greatest inscirurional importance, the Court asserted national authority
over the districting and apportionment of stace and local legislative bod-
ies. Rejecting earlier decisions, it ruled that the Equal Protection Clause
required that elecroral districts have closcly comparable populations based
on the egalirarian standard of “one person, one vote.” '

Similarly, the Court substantially expanded the reach of the First Amend-
ment. Construing the amendment’s religion clauses, ic prohibited a variety
of government-sponsored religious practices, ruling that scates could not
require officcholders to declare their belief in God, sponsor Bible reading
as part of the public school curricalum, or compel schoolchildren to recite
compulsory prayers. Construing the Iree Speech Clause, it ruled that the
states could punish advocacy only if a person’s words were specifically cal-
culated ro incice imminent unlawful actions, and it held that the right of
free speech created o qualificd privilege against state defamarion suits, a
decision that not only limited stare law bur opened the way for particularly
vigorous criticism of state and local officials. Perhaps most innovative, in
Grrisuold v Connecticnt (1965) it held thae the First Amendment, in conjunc-
tion with other amendments, created a constitutional right of privacy that
barred states from prohibiting residents from using or conveying informa-
tion about concraceprives.

Equally controversial, the Warren Court applied most of the resc of the
Bill of Rights to the states. Again reversing prior doctrine, it held that the
central provisions of the Fourth, Fifth, Sixth, and Eighth Amendments were
“incorporated” in the Due Process Clause of the Fourteenth Amendment.
Morcover, it repeatedly broadencd the protections that the clauses offered.
In what was probably its most controversial decision in the arca, Mg
v Arizona (1966), it required law enforcemenc agents to inform arrestees
abour thetr construtional rights and ro respect their decision to exercise
those rights. “To enforce its rulings, the Court expanded the availabilicy of

m({m»)* v Setdders, 372 LS 3068, 381 (1063).
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federal habeas corpus for state prisoncrs, enabling the lower federal judiciary
to review state court criminal convictions more frequently. The decisions
Created, in effect, an expanding federal code of criminal procedure that
bound the states, reserained police behavior across the nation, and provoked
bitter and widespread criticism.

As Congressional aceivism continued into the 1970s, so did the Court’s.
Although Chicf Jusrice Warren resigned in 1969 and Nixon appointed four
hew justices, including the new chicef justice, Warren E. Burger, che Court
changed less chan many expected. Indeed, in several arcas it continued to
extend federal power, making che carly Burger Court seem almose a chird,
if somewhat ambivalen, phase of cthe Warren Court. During che 1970s
the Burger Court gave consticutional sanction to some types of affirma-
tive action, confirmed the broad power of Congress under the Tourteench
Amendmene, and upheld a substantial, if Timiced, remedial auchoricy in
the federal coures o order local officials co incegrate previously segregaced
public school discrices. In addicion, it provided due process procections
for welfare recipients faced wich termination of benefits and continued che
Warren Court's efforts to expand che relief chat injured individuals could
obeain under a variety of federal regulatory stacuces.

In three arcas che Burger Courc’s decisions scemed parcicularly liberal,
acaivisr, and nadionalist. First, it held chat che Equal Protection Clause
Pplied to gender classifications. Congress had begun to address gender
Mequality in cthe 1960s, and in 1971 cthe Court ruled in Reed v Reed thac
i{ state statute disfavoring women violaced che Consticucion. Sccond, reaf-
hrming and broadening che constitucional right of privacy chat the Warren
Courc had pioneered in Griswald, ic held chac che right barred states from
Prohibiting the sale of contracepives to unmarried persons and, far more
novative and concroversial, announced in Roe v Wade (17 3) that ic guar-
anceed women the righe to an abortion. The Burger Coure chus confirmed
thac a new and vibrane “public/privace” distinction had entered Ameri-
fan conscicutional law. Unlike the pre-New Deal Court, which had used
the discincion o protect property and cconomic liberty from government
fegulacion, however, the Warren and Burger Courts infused new meaning
Nto the dichotemy, using ic to procect intimace maceers involving sex and
Procreation from such incerference. Finally, the Burger Courc excended che
feach of the Bighth Amendment, mandating minimum federal stcandards
on bhoch capital punishment and prison condicions. Tes rulings preveneed
the states from exccuring hundreds of condemned prisoners, forced them
t0 make substantial revisions in cheir criminal laws, and compelled chem
YO insticuce a varicty of reforms in the administration of their corrections
Systems. By che 1980s more than 200 state prisons and 450 local jails in
Orty-chree states were operating under federal court orders,
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The growing control that the federal courts exercised over the nation’s
prisons was only one of the more visible areas in which federal judicial super-
vision cabined the power of state and local officials. After Brown the federal
courts had gradually taken over hundreds of schools in cheir efforts to ensure
that che Court’s mandate was enforced. Inspired by their role in combarting
racial segregation and encrgized by a burgeoning faich in che judiciary’s
power to redress social wrongs, the federal courts grew increasingly willing
to take on broader and more complex social problems. Morcover, the explo-
sion of Congressional legislation compelled them in che same direction.
Numerous statutes created new and sometimes vague rights under many
of the cooperative programs that che federal government funded, and chose
provisions spurred a rapidly expanding range of suits in che national courts
against state and local governments. Increasingly, federal judges became
active managers of ongoing litigations that soughe to reform the struc-
tures and procedures of those governments, and they often issued decailed
orders establishing federal rules over many areas chat Congressional funding
had brought wichin che indirect, but nevercheless effective, conerol of the
national government.

Although national law and national standards had become pervasive by
the 19708, the stares nevertheless remained vital cencers of power. For the
most part, their laws seill concrolled many of the most basic areas of Amer-
ican life: marriage, family, educacion, criminal justice, commercial trans-
actions, zoning and land usage, estate planning and inhericance, the use of
automobiles and che highways, and most of the broad common law fields
of tore, concrace, and properey. Indeed, in lawsuits where stace law prop-
erly concrolled, federal constirutional law continued o bind che nacional
cources to follow and apply ic. Stace and local governments, morcover, were
heavily involved in providing most services in such basic areas as educa-
tion, transportation, social welfare, police and public protection, housing
and developmenteal planning, nacural resource conservation and usage, and
labor relacions and employment pracrices. While from 1950 to 1975 the
number of federal civilian employees edged up from 2.1 to 2.9 million,
the number of stace and local government employees jumped from 4.2 to
12 million, almost 60 percent of whom were concentrated in the fields of
education and healch services.

Further, stimulated by che federal governmenc’s expanded activism,
local reformers pushed o modernize scate governments and enhance chetr
administrative capacities. Liberals sought to strengthen cheir abilicy to pro-
vide greater ranges of social services, while many conservacives hoped that
stronger state governments would help check the increasing nacionaliza-
tion that marked the post-New Deal decades. From che 1940s through
the 1970s che states increased their use of professional administracors and
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drafted expert commissions to frame constitutional amendments and ocher
Struceural reforms that would strengchen the insticutions of state govern-
ment. In 1962 only twenty states held annual legislative sessions, for exam-
Ple, bue by che mid 1970s forty-ewo did so. Influenced by the growing
emphasis on executive leadership char marked the national model, sixeeen
Staces exeended gubernatorial terms o four years, and a dozen eliminaced
long-established restrictions to allow cheir governors to serve a second suc-
Cessive term. Furcher, nincteen states rescructured cheir encire executive
bran(hes, expanding gubcernatorial powers over a varicty of budgetary mat-
ters and giving cheir governors greater adminiscrative conerol over a wide
fange of scace and local agencies. Morcover, stace employment, revenues,
and expenditures generally expanded relacive to chose of local government
enticies, and most scates cencralized cheir administracions by imposing
& growing number of requirements and restrictions on local government
Insticutions.

Finally, staces and localities were able to protect their positions in the
federal system by exerting persistent and effective pressures on the national
government. They marshaled their power by escablishing a varicty of orga-
Mizations — including che Nacional Governors™ Association, the National
9<)nfbl'e11a*<* of State Legislatures, the National League of Cities, the TS,
Conference of Mayors, and the National Association of Counties — to influ-
tnce federal policy and ensure thar national programs were tailored to
lf)(’;ll needs and incereses. Furcher, by administering many cooperative stace-
federal programs, they were able to help shape cheir operations and impace.

he staces, too, retained substantial independence in their accions because
their officials continued to be elected dirccely by cheir cicizens and derived
Neicher office nor auchority from the nacional government. While the states
hell’(‘d elect federal ofhicials, the federal government had no such role in
State elecroral processes.

IV. RESHAPING FEDERALISM IN AN AGE OF
FRAGMENTATION AND REALIGNMENT: VECTORS
OF AN UNFOLDING ERA, 1970s8-2000

The 1960s ended badly for post-New Deal liberalism. Escalacing mili-
tfmfy in che civil righes and antiwar movements broughe mass proreses and
il disobedience to the center of American politics, while the appearance
of Communes, youth cultures, feminism, sexual freedom, gay liberation,
black nacionalism, and varieties of policical radicalism fueled a growing
acklagh among older and more conservative Americans. Three stunning
Political assassinations — President Kennedy; his brother, Robere, a senator
and Democratic presidential candidace; and Dr. Marcin Lucher King, Jr.,
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the revered and despised leader of the civil rights movement — compounded
a growing sense of turmoil, division, and crisis.

The events fragmented post-New Deal liberalism. On the level of ideas,
the fundamental assumptions chac underwrote the regulatory stace — faith
in science, expertise, and administrative neutrality — seemed increasingly
dubious and misconceived. On the level of politics, the war in Vietnam
pitted Johnson's Great Society againsta rising tide of antiwar sentiment that
increasingly enlisted che support of women, students, liberals, intellectuals,
and racial minorities. Those core elements of the Democratic coalition came
to view the war as a political betrayal, and an outspoken radical minoricy
transformed che very word “liberal” into a term of derision. At the same
time, other key elements of the coalition veered off in the opposite direction.
Many white Americans, including urban workers and echnic Cacholics,
grew increasingly angry at civil rights advances, antiwar accivism, and
what chey regarded as the social and culeural outrages chat exploded in
the decade’s second half. To make matters worse, organized labor, a cencral
pillar of the Democratic coalition, began shrinking in both membership and
influence.

The result was ruprure and defeat. In 1968 che ancdi-war movement drove
Johnson from office, and disaffecced Democrats — some by voting Repub-
lican and others by abscaining in protesc — helped elect Nixon presidert.
Campaigning against crime, radicalism, affirmative accion, and che Warren
Court itself, Nixon joined leftist radicals in blaming liberalism tor che
nation’s problems. Although the election was close, it marked the begin-
ning of the end of the New Deal order.

if the 1960s had been serife-torn buc opeimistic, the 1970s were serife-
torn and pessimistic. Dominated by the parey’s left wing, che Democrats lost
disascrously in 1972, and the Republicans suffered an equally humiliating
blow two years later when the Watergate scandal forced Nixon into che first
presidential resignation in che nation’s hiscory. The civil rights movement
fragmented over both goals and cactics, while white resentments stoked a
burning opposition that focused on school busing and affirmacive action.
The war in Vietnam, morcover, came to an excruciating end when che Uniced
States withdrew ics forces in 1973 and chen wacched as the Communist
North conquered che South, che fanatic Khmer Rouge scized concrol of
neighboring Cambodia, and literally millions of Southeast Asians — many
of whom had loyally supported che United States during che war — were
murdered, starved to death, or drowned crying to escape. Furcher, Roe 2.
Wade began to unite moral craditionalists, Evangelical Protestants, and the
Cacholic Church in a passionace anti-abortion movement thar widened what
scemed an unbridgeable moral divide among Americans. Ar the same time
the Yom Kippur War in the Midease triggered an Arab oil embargo and
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drastic price increases that created a severe energy crisis. The result was a
steep recession and a debilitating inflation chat lingered inco the 1980s.
Fundamental ecconomic problems — severe inflation, sharply rising mceresc
races, high levels of unemploymenc, and persistent economic stagnacion —
compounded the national downswing. Increasingly, American industry lost
out to foreign competicion, and in 1971 the nation witnessed its firse erade
deficic in almost a century, a deficit thae multiplicd more than tenfold
by 1987 Finally, a grisly national humiliation capped the decade. Tran, a
critical Cold War ally, fell to a violently anti-American Islamic movement
that scized che United States embassy and held seventy-six Americans as
hoseages. Duaily television coverage carried anci-American denunciations
across che world; and, when a rescue mission failed in carly 1980, the
nation watched in horror as Iranian radicals gloated over the burne remains
of dead American soldiers and their crashed helicoprers.

Those events combined to destroy the New Deal order, but chey failed
O gencrate a successor regime that was cqually stable and well defined.
The cconomic depression of the 19308 had confronted che nation wich a
single and overwhelming challenge, one that focused atcention and intereses
On a nacional cffort to revive and reform che cconomy. In concrase, the
bsychological depression of the 19708 enveloped che nation in a web of
amorphous anxicties and mulcdi-cornered conflices. 1f che carlier depression
had piceed business and the wealthy againse che unemployed and the middle
class, the lacer one tended to divide Americans incoa splincered multitude of
&roups idencified noc only by cconomic and class posicion but also by race,
age, region, gender, religion, ethnicity, sexual oriencacion, and political
'd(’()l()gy. The Carolene Producrs idea of “discrete and insular minorities”
Seemed to have become the “big bang™ of a new and fragmenting politico-
Culeural universe.

One resule was chat both liberals and conservatives showed a chastencd
Sense of limits. Liberals enjoyed cheir major successes in opposing the war
and cultivating a growing concern with the environment. The former was
Premised on che Timies of American power and the lateer on the limits of
fndustriul socicty. Conservacives enjoyed cheir greacese eeiumphs i bring-
g traditional religious ideas and neo-classic cconomic thinking into the
Policical mainstream. The former was bascd on the mandace of a transcen-
dene God and the latter on che iron laws of the markee. All reflected a
fl(‘(lining faich in che power of reason, science, and government to bend che
Future o the nacion’s wishes.

_ While che psychological depression deepencd, other forces were begin-
Mg to nudge Americans in new directions. One was a complex but pro-
f()llnd set of accitudinal changes: escalacing diserust of governmene, resene-
Mene againse minoricics, hostility toward weltare programs, rejeccion of
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“liberalism” and its regulatory tradition, and a festering anger directed
against challenges to traditional religious and moral ideas ~ particularly
feminism, abortion rights, and gay liberation. A second factor was a long-
brewing revitalization of market economics. Together with the general
assault on government and scientific expertise, the spreading market ide-
ology helped turn the nation toward deregulation, privatization, and a
renewed faith in the power of private enterprise and the vireue of becoming
rich. A chird factor was the formation of what appeared to be a new Repub-
lican majority based on the merger of the party’s tradicional supporters —
especially business, che well-to-do, rural America, and the old Anglo-Saxon
middle class — with new social groups, such as Catholics, cthnic whites, dis-
affected members of the working class, che culturally conservative “solid
South,” and the growing forces of Evangelical Protestantism.

Drawing the new Republican coalition together was a cultural synchesis
that implicitly reversed the values of Caralene Products and post-New Deal
liberalism. Disillusioned intellectuals began to articulate a new conserva-
tive ideology that called for a return to “authority” and to a social order
build solely on “merit.” Market theorists developed the idea that policicians
responded only to organized interest groups that sought to use government
to gain special favors contrary to the common good — “rent secking,” as they
called it. Traditional conservatives and Evangelical groups mainrained chat
secular liberalism and the welfare state were undermining the nacion’s moral
fiber, family values, and religious foundacions. Business incerests sought to
minimize their legal liabilities and avoid regulatory requirements by claim-
ing thart their productivity was at the mercy of “frivolous” lawsuits brought
by dishonest or deluded claimants secking undeserved windfalls. Properey
owners and other groups, squeezed by recession and angered at government
spending on social welfare programs, organized “taxpayer revoles™ designed
to secure substantial reductions in local, state, and national raxation. Finally,
those who harbored resentments against racial and ethnic minorities were
angered by the “preferential trearment” chae the civil rights laws gave ro
those whom chey considered unable to succeed on their own. Subtly and
only half-consciously, those varied atcitudes blended into a new social per-
suasion, onc that saw the weak, disadvantaged, non-conformist, and ill
treated as morally unworthy and judged their atcempts to secure govern-
mental assistance as trickery and exploitation. Simply pur, che ideology of
the new Republican coalition transmuted “discrete and insular minoricies”
into “rent-secking incerese groups,” the systemically disadvantaged into
the morally unworthy. Conversely, the ideology elevated business and the
economically successtul into exemplars of merit and paladins of the com-
mon good. Those groups were not special interests bue pillars of economic
growth, national might, and moral recticude. Thus, it was appropriate for
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government to foster business with deregulation and favor the prosperous
with tax cuts.

As New Deal liberalism had done, the new conservacism generated and
bopularized its own supporting constitutional theorics. Rejecting what chey
considered unlimited Congressional power over the cconomy and improper
judicial activism by the Warren Coure, conservative thinkers soughe ro
discredic the former with revived ideas of stace sovercigney and che lareer
with reserictive ideas about separation of powers. Although they advanced
@ varicey of arguments, often supporeed by reasoning drawn from markee
€conomics, they rallicd around che unifying claim that pose-New Deal lib-
eralism had discorced the Consticution and abandoned its “original " mican-
ng. Rejecting che idea of a “living” Constitution, they maincained chat che
documenc’s meaning was fixed and unchanging. Those noc biased by lib-
eral nationalism, they charged, could identify che Constitution's authentic
Meaning by focusing on its texe, the “original intent” or “understanding™ of
1S drafeers and ratifiers, and the social and moral context that surrounded
1ts adoption.

Edwin Mcese HI, who served as actorney general under Republican Presi-
dene Ronald Reagan in che 1980s, emerged as che mose prominent national
Proponent of the new conservative consticutional theory. The federal judi-
.Clary was designed to protect tederalism and limiced government, Meese
l.nsistcd, and “the liceral provisions of the Constitucion™ and “the original
ntentions of chose who framed ic” provided che clear and correct “judicial
Standard” for interpreting ies meaning. Castigating che “radical egalitari-
anism and expansive civil libertarianism of che Warren Coure,” he charged
that liberal judicial decisions were "ad hoc™ and even “bizarre,” often “more
D_()ljcy choices than arciculations of conscicutional principle.” To preserve
limiced constitutional government and conserue the Consticution properly,
the Coure must return o che original intentions of the Founders, “the
only reliable guide for judgment.” Such a return, Mcese promised, “would
}lﬁr()ducc detensible principles of government that would not be rainred by
1(.1(‘<)l()giczll predifection.” Thus, he announced, it “has been and will con-
tnue o be the policy of this adininiscration to press for a Jurisprudence of
Original Intention.™7?

Although che idea of “original intent” was an old one and, like the theory
()f Carvlewe Producty, had some merit, ic suddenly began to command atten-
tlf)ll and inspire devotion because it was — again like Carolee Prodicts — a
h‘gllly serviceable tool of consticutional politics. For the new conservatives,

T . . .
Ldwin Moeese I address to the American Bar Association, July 9. 1985 reprinted in
The Pederalist Society, The Grear Debate: Direprering Oue Writien Coust it fon ¥ ashingeon,
D, 1980y, 1.9, 10.
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the idea of original intent provided theoretical grounds for discrediting
much of che constitucional law of the preceding half-century, and it justified
both attacks on the Warren Court and the demand for justices who would
overturn its decisions and restore the “authentic” Conscicution. Indeed, the
concept of a normative original intent was inherently an instrument of
docerinal disruption and change. Asserting the existence of a “true” consti-
tutional meaning established in a distant past, the idea provided theoretical
justificacion for casting off conscitutional interpretations that had evolved
over the subsequent centuries and for rejecting judicial decisions rendered
in more recent periods. Bqually important, by making eighteench- and
nincteenth-century attitudes the touchstone of constitutional meaning, the
idea promised co screngthen the legal and historical arguments that con-
servatives advanced against the political adversaries they opposed most
incensely — those supporting gay rights, abortion, gun control, affirmative
action, restrictions on the death penalty, more expansive tore liability, rigid
separation of church and state, institutional reform litigation, and broad
federal anti-discriminacion laws.

Influenced by Nixon's four appointees, the Burger Court began o reflect
those spreading attitudes. Trampeting a new concern with whar it called
“Our Federalism,” it increasingly sought to counter liberal nationalism
by limiting the reach of tederal law into the operations of state and local
government. It expanded the immunicy of government othcials from civil
rights suits, curtailed remedies for those injured by violations of federal
stacutes, and narrowed the scope of the Fourreenth Amendment. Similarly,
it cabined many of the Warren Court’s criminal law decisions, narrow-
ing both che Fourth Amendment exclusionary rule and che Fifch Amend-
ment right to counsel. Although it did not overrule Miranda v Arizona,
it repearedly found ways to shrink ics reach. Most commonly, the Court
rargeted the institutional power of the lower federal courts, developing
a variety of procedural restrictions to limit their opporecunities for liberal
accivism. It required them co abstain more frequently in favor of stace
forums, limited their power to issues writs of habeas corpus to state officials
and to order remedies in school descgregacion suits, and used the Eleventh
Amendment to deny them jurisdiction over suits against states for money
damages.

Alcthough it employed the rhetoric of federalism, the Burger Court
scemed increasingly committed to a substantively conservative political
agenda, especially after che appointment of Justice Sandra Day O’Connor
in 1981. Its decisions, for example, commonly deployed the rhetoric of fed-
eralism to close the federal courts to groups that the new Republican coali-
cion had cargeted — cort plaintiffs, civil rights claimants, and state criminal
defendants. Indeed, when deference to the states led to unpalatable resulcs,
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the Court often balked. In Michigan v Long (1983), for example, deference
Lo state decision making would have meant upholding the conseitutional
claim of a criminal defendant. The Courc’s majority would allow no such
tesule. Insecad, it broadened its own jurisdiction to review decisions of stace
Courts and thereby extended the reach of federal authority to overcurn state
court rulings.

Most fundamental to the federal system, in a 5—4 decision in National
Leagie of Citier 1. Usery (19706) che Burger Court sought to serike directly
at the New Deal legacy by reviving che ‘Teneh Amendment. Overruling a
decision of the Warren Court, it held that che Fair Labor Standards Act of
1938 (FLSA) could not be applied to state employces and, for the first time
since 1937, voided a Congressional statute enacted under the commerce
bPower. Citing the Tenth Amendment, National Leagne declared that chere
Wwere “definite limits upon the authority of Congress to regulate the activities
of the States as Startes by means of the commerce power.”™ The Court,
Nationu] Leagne reasserted, was responsible for protecting the states from
hational legislative power. For three liberal dissenters, Brennan rejected che
Majority’s holding and invoked the post-New Deal theory of the “political
?aft‘gllzll‘ds of tederalism.” The “fundamental tenet of our federalism,” he
mmsisted, is “chat the extent of federal intervencion inco che Seates” affairs”
Was properly determined not by che Court bur “by che States” exercise of
Political power through cheir representatives in Congress.”'”

lndicative of its transitional nature as both a third Warren Court and
the ur-Rehnquist Coure, the Burger Court — actually, a single justice —
changed ics mind nine years later. Ovesruling Netioi! Leogne in another
54 decision, Gurcaa v San Antoio Metropolitan Trausit Authority (1985),
' upheld an application of the FLSA to a municipal transic system on
tWo closely related constitutional grounds. One was thae the Constitution
offered “no guidance about where the frontier between stace and federal
bower lies™ and, hence, gave the juscices “no license to employ freestanding
tonceptions of state sovereignry when measuring congressional authoricy
tnder che Commerce Clause.” The other ground was a liberal version of
ofiginal intent, a broad theory of the Framers’ design: “the principal means
Clh()scn by the Framers to ensure che role of che States in the federal system
lies in the seruceure of the Federal governmene iesclf.” In explicit terms
the Courr adopted che reigning liberal theory that the federal system was
Properly proteceed not by che Court bue by the "political safeguards™ thac
the Framers had built into the consticutional systen,

¥
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Reviving the pre-New Deal views of Williarn Howard Taft and Charles
Warren, four Republican appoincees dissented vigorously. Justice Lewis
E Powell rejected the “political safeguards” theory as both functionally
inadequate and constirutionally unfounded, and he insisted that “judicial
enforcement of the Tenth Amendment is essential to maintaining the federal
system.” Casting a hopeful eye to the future, Justice William H. Rehnquist,
Nixon's last appointce and the author of Nativnal League, agreed. The prin-
ciple of stare sovereignty, he declared defiantly, “will, I am confident, in
time again command the support of a majority of this Court.”?" Little more
than a year later Ronald Reagan appointed Rehnquise Chief Justice.

Elected president in 1980, Reagan did far more chan that. He helped
reorient American politics, lead the nation our of the psychological depres-
sion of the 1970s, and inspire a crystallizing Republican majority in its
drive for national dominance. That coalition reelected Reagan in 1984, put
two other Republicans — George Bush in 1988 and George W. Bush in
2000 ~ in the presidency, and forced Democrat Bill Clinton to move his
party substantially to the right in order to scratch together two presidential
victories in the 1990s. Bqually important, the new Republican coalition
steadily increased the party's strength in Congress, which the Democrats
had dominated since the Grear Depression. After 1980 the Republicans fre-
quently controlled the Senate, and in 1994 they won concrol of the House,
a position they retained to century’s end.

Reagan established both the rhetoric and direction of the new era.
“[Glovernmenc is not the solution to our problem,” he announced. “Gov-

>

ernment 25 the problem.””” His greatest success came in reshaping che
parameters of public debace and establishing che values of the new Repub-
lican coalition — religious traditionalism, suspicion of government, faith in
business and the free market, and opposition to welfare, abortion, homo-
sexuality, and affirmative action — ar the center of American politics. His
administration pursued four principal policies: business deregulacion, tax
cuts weighed in favor of the wealthy, heavy increases in military spending,
and a balanced budgert. In large part ic delivered on che first three and, tikely
by design, failed on the fourth — a resule that led o skyrocketing federal
deticits and, consequently, to intensifying pressures to cut federal domestic
spending on welfare and other social programs. Furcher, Reagan, who had
opposed both the Civil Righes Act of 1964 and the Voting Rights Act of
1965, altered the position of the federal government on civil rights issues.
His administration opposed affirmative action and school busing, and it

1469 U8, 570 (Powell, J., dissenting); id. at 580 (Rehnquist, 1., dissenting).
# Ronald Reagan, “Inaugural Address,” Jan. 20, 1981, in Public Papers of the Presidents of
the Uiited States, 1981 (Washingron, DC, 1o82), 1.
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slackened substantially federal efforts to enforce the national civil rights
laws,

Proclaiming another “New Federalism,” Reagan sought to restructure
the system far more substantially than Nixon had atccempred. Nixon's “new
federalism™ had embraced che idea of active government. Accepting the
need for massive federal spending it had attempred to make government
more responsive and efficient by deceneralizing management. les primary
method was to abandon highly reserictive categorical grants in favor of block
grancs and general revenue sharing, thereby maintaining che flow of funds
to state and local governments bue wich far fewer federal use reserictions. In
Contrast, Reagan rejected revenue sharing and, more important, sought to
Minimize or terminate federal financing and supervision in as many arcas
a8 possible. His goal was to shrink government ac all levels. Alchough his
Most ambitious federalism proposals failed, he succeeded in ending revenue
shzlring and reducing federal granes to state and local governments. During
the 19805 funding for welfare programs fell, and federal grants o sace
and local government dropped by 25 percent. Along similar lines, Reagan
substantially reduced federal supervision over stace and local governments.
F'Ii% administration adopted administrative procedures to slow the groweh of
federal pule making and aleered many existing regulacions co allow the staces
grearer discretion and o relieve them of costly reporting requirements.
It consolidated seventy-seven categorical programs into nine broad block
Brangs, for example, condensing and simplifying a wide range of rules and
festrictions, In social cerms, the weak and disadvantaged, both che working
and non-working poor, bore the hardships and deprivations of his federalism
reforme.

In spite of its commitment to decentralizacion, however, the Reagan
‘fldministrzlti(m readily embraced federal power when necessary to advance
s policical objectives. While in most cases — welfare spending and civil
fights enforcement, for example — curtailing federal activism served its
SOC 1l purposes, there were exceptions. When business interests advocated
both uniform national standards to open more miles of highway to larger
trucks and a nacional produce liability law restricting consumer rights, Rea-
840 supported the proposals in spite of the face char they required federal
Preemipeion of state laws in arcas of craditional state control. Similarly, his
adminiseracion readily advocaced national standards in its effort to imposc
Workfare requirements on scace welfare programs, extend federal criminal
law ¢ fighe a varicey of social evils, and defeat che affirmacive action pro-
grams thar dozens of state and local governments had established.

‘ Indeed, although Republican adminiscrations from Nixon to the second
('('()Fgc Bush formally upheld the banner of federalism, all coneribured o

the €. . R - . .
he further centralization of American government. In domestic mateers
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they joined Democrats in expanding national involvement in such tradi-
tional state arcas as education and family relations, and they pushed -
against determined Democratic opposition — to nationalize clements of tort
law in order to restrict suics againse business and government. Further, they
helped federalize ever larger realms of the criminal Taw. Indeed, by 1990
more than 40 percent of all federal criminal stacuees had been enacted since
Nixon's election in 1968. Similarly, the Republicans steadily reinforced
the expansion of presidential power and the prioritizacion of military and
forcign policy concerns. That persistent emphasis impinged on the states
by centralizing issues of paramount public concern, expanding the de facto
scope of federal auchority, and diverting resources from domestic programs
that the stares helped control to the military and nacional security institu-
tions that operated under exclusive federal authority. Ironically, the end of
the Cold War between 1989 and 1991 scemed to lead only to rapid inces-
national destabilization, furcher magnification of foreign policy anxicties,
and an ever greater concentration of power and discretion in the federal
execurive.

By the end of the 1980s the successive achievements of post-New Deal
liheralism and the decentralization effores chat began after 1969 had com-
bined to alter and in some ways strengchen the nation’s federal syscem.
The former accomplished three critical results. Firse, compelling che staces
to rediscrice their legislatures, post-New Deal liberalism increased urban
representation in many states and helped creare new legislacive coalitions
that began to address the pressing problems thae carlier rural-dominaced
legislatures had ignored. Second, it broughe the franchise to African Amer-
icans in the Sourh and forced broad non-discriminacion policies on all
states. The result was to ensure fairer treacment for minoricy groups and to
begin mitigating abuses that had long tarnished the claim of scates” righes.
Third, federal macching granes scimulated new social programs and spurred
many states to modernize and professionalize their governmental structures.
Between 1965 and 1930, for example, twenty-two states redesigned cheir
executive branches; the number of state employees who worked under merit
systems rose from 5o to 75 percent. Similarly, chirty-four states reorganized
and expanded their coure systems, and all Afty established offices of couart
administration to address caseload burdens and increase judicial etheiency.

Those achievements substantially enhanced the ability of che staces to
handle the consequences of the new deceneralization chat began in che
1970s. On onc level, the decencralization effort made che national govern-
ment morce responsive to state complaines about bureaucratic wasee and
unnecessary administracive burdens. The resule was the elimination or sim-
plificacion of many federal regulatory procedures and a greater flexibility
at the state and local levels in shaping government programs. On a second
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level, decencralization allowed states to take greater control over the pro-
grams they adminiscered and encouraged them to modernize their adminis-
trative scrucecures and use cheir enhanced capacities to iniciace new programs
and approaches of their own. Beginning in the 1970s the states embarked
On a range of new initiatives to expand social services, improve financial
Capabilicics, atcrace outside invesement, develop encrgy and conscrvation
brograms, and reform their public educacion and criminal juscice systems.
On a third level, the deceneralization movement revived the idea of the
States as laboratorics thae could actempe valuable social experiments. The
states began ro look to one another — rather chan to the federal government —
for new ideas and techniques, and wich increasing frequency they borrowed
from the approaches that their sister staces had cried and found effective.

Wisconsin exemplificd both the era’s new state activism and its growing
social conservatism. In the century’s early decades Wisconsin had pioncered
Many progressive social measures, and in che 1990s it emerged once more as
aninnovative force, this time in developing reserictive “workfare” programs
dCSigned to reduce taxes, curtail welfare coverage and benefies, and compel
recipienes quickly o find private employment. tes approach encouraged
Conservacive attacks on che federal welfare syscem and noc only influenced
other states but also had an impact at the nacional level, In 1996 Wisconsin
again stood as a paragon of laboratory federalism when the federal govern-
Mment invoked ics experience in substantially revamping che nation’s welfare
law. A monumental federal welfare reform ace encouraged che wider use of
workfare requirements, climinated some national programs, expanded the
usc of block grantes, and allowed the states greater leeway in shaping their
OwWn systems.

In spice of the decentralization cfforts, however, governmental power at
the national level remained decisive. That face was nowhere more apparent
than in the movement to replace welfare with workfare, Alchough Wiscon-
St illustrated a rencewed vitality in state governments, the welfare reform
law thac Congress enacted in 1996 demonserated chat che federal govern-
f“('“f remained the paramount force in escablishing national welfare policy.
The ace not only required the adoption of workfare policies, but it also
tompelled the states to comply with a number of other rigorous federal
Mandacces, including the imposition of time limies on cligibility, reduc-
ton or wichholding of benefits for certain classes of recipients, reporting
brocedures involving the paternicy and immigracion scatus of underage
l)cmﬁ(iurics, and the development of various centralized procedures for
Hdmmistcring key clements of state welfare programs.

Contemporancous developments in che state courts suggested similar
conclusions about the continuing dominance of national scandards. Those
oures had auchority to conserue cheir own state constitutions, and chey were
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free in most cases to establish broader individual rights and liberties than
the U.S. Supreme Court recognized under the Federal Consticution. Not
surprisingly, then, in che 1970s liberals reacted to the narrowing constitu-
tional decisions of rhe Burger Court by urging the state coures co use their
independent authority to counteract its decisions by expanding individual
rights under their separate stace constitutions. Some responded, and a num-
ber of state judges invoked their authority to establish rights broader than
chose recognized in federal law. The liberal appeal to state judicial power,
however, brought only limiced and scattered resules. For the most pare state
courts spurned their opportunities and in che overwhelming majoricy of
relevant cases chose cither to rely on federal constitutional law directly or
to conform state constitutional law to the concours of federal law. Indeed,
when the courts of California and Florida refused to follow decisions of the
Burger Court, cthey were abruptly reigned in. Both staces responded with
constitutional amendments that required cheir state courts to bring cheir
interpretations of certain state constitutional provisions into conformity
with che decisions of the U.S. Supreme Courr.

The relacively conformist behavior of che stare courts suggesred several
incerrelated conclusions about American federalism in the late twenticth
century. One was that underlying social, culeural, and economic forces were
continuing relentlessly to cencralize nacional atfairs. In spice of the swelling
pacans to federalism, Americans were ever more commonly advancing cheir
values and policies as properly “national” in scope. Alchough chey frequently
and sometimes bicterly disputed the nacure of the values that were proper,
they nevertheless insisted ever more stridently chat their own values -
whatcver they were — be given national recognition. The second conclu-
ston was that the U.S. Supreme Coure was playing an ever more prominent
and important role in public affairs. To a growing number of Americans it
was the truly “supreme” authority that could and should rule on all major
issues that faced the nation. Americans were beginning to view the Court,
in other words, as they had come to view the presidency — as an insticution
that should address not only problems chac were properly “national” in
some antecedent and technical constitutional sense but also all issues chat
had become, as a practical face of everyday life, important to the nacion as a
whole. A chird conclusion was that the concepe of “federalism™ had lose most
of its substantive meaning as an independent normative guide o che dis-
eribution of governmental powers. While theories of federalism continued
to proliferate and activists of all seripes persisted in invoking the concept’s
authority, liccle remained of the idea that could not readily be curned to
parcisan usc by able and designing hands. The fourth and last conclusion
was that a politically conservative and socially ungenerous mood had come
to pervade policical atticudes across the nation. The state courts properly
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followed the U.S. Supreme Court, many Americans scemed to believe, not
Just because it was the authoritative voice of the national Constitution but
also because it was ~ with a few glaring exceptions — moving that law, for
the time at least, in the general directions they considered desirable,

Although the Court increasingly reflected the values of the new Repulb-
lican coalition, Reagan and his successors failed to transform the Supreme
Court as quickly or compleeely as the New Deal had done. Beeween 1933
and 1969 the Democraes had controlled the presidency for eweney-cight of
thirty-six years, the Senatc for all but four of those years, and both togecher
for twenty-four years. Conversely, in che decades after 1968 the Repub-
licans controlled both the presidency and che Senate simultancously for
only six years, 1981 chrough 1987, a period in which only two vacancies
6ccurred. Thus, Republican nominations were commonly subject to Demo-
Cratic check. Then, furcher dilucing cheir drive for control, during the 19905
Clinton was able to add two moderate liberals to the Court.
_ Even though Republican presidents were responsible for cen of the twelve
Justices placed on che Court after 1968, their new appointees failed to form
4 consisrently united bloc. Indeed, only three of chem pushed aggressively
and relentlessly to implement the values of the new Republican coalition.
In conrrase, three others edged into the Court’'s moderate-to-liberal wing,
and the remaining four were often cautious and respectful of precedent,
father chan ideological and ardent for change. As both conservatives and
Opponents of judictal accivism, the moderare four may have fele chemselves
bound to honor the principle of stare decisic and to remain for the most part
within existing constitutional channels. Thus, a combinarion of ¢xternal
chccks, internal barriers of role and doctrine, and differing jurispradential
orientatjons prevented abrupt change in many arcas.

Although a varicty of obstacles slowed Republican cttorts to remake the
federal judiciary, the party's decermined drive nevertcheless began to bring
f“Crcasingly substancial resules by the late 1980s. Methodically appotnting
lde()l()gicnlly sympathetic judges, Reagan and Bush increasingly turned che
Ower federal judiciary toward the values of the new Republican coalition.
Far more visibly, they did the same to the Supreme Court. Reagan markedly
changed ies direction when he clevaced Rehnquist to the center chair in
1986 and then added conservative Justices Antonin Scalia and Anchony
Kenncdy to the bench. Then, when Bush replaced liberal Justice Thurgood
Mﬂl’shall, the lastsurvivor of the Warren Court, with the rigidly conservative
Justice Clarence Thomas in 1091, he established a relarively firm five-justice
conservative bloc that began to act with increasing boldness.

In the name of federalism the new majority took particular aim at the
Powers of Congress, and in the century’s last cight years it voided ac lease
ten Congressional statutes on federalism grounds. In United States v Lopez
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(r995), the five-justice bloc voided the Gun-Free School Zones Act, which
made it a crime knowingly to possess a gun near a school. The decision
scemed to limic the Commerce Clause to formally “cconomic” activities
that Congress could show were directly related to interstate commerce. Five
years later in Unzted States v. Morrison (2000) the same five justices relied on
Lopez to void a provision of the Violence Against Women Act that created a
federal remedy for viceims of gender-motivated violence. Such violence, the
Courr explained, was “not, in any sensc of the phrase, economic activity,”?
Similarly, the Court deployed the judicially created docerine of standing to
trump Congressional power to enforce federal environmental laws through
private lawsuits, and it even suggested doctrinal grounds for possible future
use in enforcing limits on the spending power.

More pointedly, reacting againse national regulation of stare and focal
governments, the Court severely constrained federal power over the states
themselves. First, in 1996 it held that the Elevench Amendment barred
Congress from using its commerce power to create claims against states,
and three years later ir extended thar holding to all of Congress's Article 1
powers. Second, it narrowed the Fourteenth Amendment for the same pur-
posc. Although the Court did not challenge the principle that Congress
could abrogate state sovereign immunity when legislating under Section 5
of the Fourteenth Amendment, it created severe limitations on the power
and invalidated a series of Congressional statutes that imposed liabili-
ties on states for violating federal civil rights statuces. Finally, the Court
furcher insulated the states from federal power by developing an “anti-
commandcering” principle chac forbad Congress from requiring states of
their officials to assist in implementing federal regulatory programs.

Although the Rehnquist Court revived the Tenth Amendment, it did
not use it to remove a broad category of “local” activities from federal
authority as the Taft Court had done in Drexe/ Furniture. Rather, in the
spirit of National League, it employed the amendment more narrowly and
secmed primarily interested in protecting the operations and institutions
of the state governments themselves. [rs decisions restricting the lower
federal judiciary parallcled its decisions limiting Congressional power. The
Rehnquist Court curtailed federal habeas corpus, shrank remedial authority
over institutional reform saits, and narrowed substantive liabilities under
federal staturory and constitutional provisions in order to minimize federal
judicial intervention in the operations of state and local governments.

Beyond insulating state governments, the Rehnquist Court’s decisions
limiting Congressional power scemed targeted primarily at civil rights leg-
islation. lts Commerce Clause decisions limited Congressional authority

520 ULS. 508, 613,
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toactivities that were primarily "cconomic;”™ its Section s decisions seruck
direcely at the principal Congressional power specifically designed to pro-
tece disadvantaged social groups. Policically, chen, the Court’s effores to
conserain Congress scemed to reflece che social and culearal serains of che
tew Republican coalition more than ics tree market and business-oriented
aspects.

The Rehnquist Courc's lack of sympachy with che federal civil righes
laws was apparent. Immediately afeer che last Reagan appointee took his
Sear in 1988, it issued a stunning series of decisions that methodically
Narrowed che civil righes laws and resericted che remedies available for therr
violation. Ies decisions scruck most ruthlessly atatfirmacive action programs
and employment discrimination law. Revealingly, when the Court dealt
with affirmative action, it readily set aside its goal of insulating the states
and imposed federal constitutional reserictions on their power to establish
such programs.

The political significance of the Courts civil rights decisions was clear.
Since 1968 Republicans had deployed the language of federalism to shape
A "Souchern serategy” that soughe white votes by opposing civil righes
dctivism and, in parcicular, affirmacive action programs. The Reagan admin-
IStration had followed che same course, in[cnsifying the rhecorie, limicing
nforcement of the civil rights laws, and — for che firse time since Brown —
!Winging the federal government into court to oppose civil righes claims.
Chen, in 1988 Reagan's vice president, George Bush, was clected president
afeer o campaign that promised “law and order” and featured a notorious
television advertisement that was widely perceived to be racise. When che
Democracic Congress actempted to pass legislation to counter the Rehn-
Quist Court’s civil rights decisions, Bush vetoed one bill and chen compelled
Congress to weaken another betore signing it. The Rehnquist Court’s civil
fghes decisions fic snugly with che Republican program.

Not surprisingly, the Rehnquise Court also followed the Reagan and
Bush adminiscracions in asserting nacional authority to enforce other val-
Hes of the Republican coalicion. Joining the effore co restrict tore claims
aainse business, i readily displaced scace law when federal rules served che
!)“"P()Sc. Similarly, it expanded federal power under che Due Process and
hxkings Clauses, limired state power to enforce environmental regulations,
and applied a broad Firse Amendment right of associacion co allow large
1’ri\'zl[(- organizations to exclude homosexuals. Indeed, in decisions protect-
MY privace properey, it again sct state authoricy aside by imposing a federal
Conscicutional duty on staces to provide tax refunds in cercain cases and,
furthcr, suggesced that che Takings Clause mighe override state sovereign
'Mmunicy and allow federal coures to order states to pay jusc compensation

for cereain regulatory actions.
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Equally revealing, however, the Rehnquist Court also asserted federal
authority for octher purposes as well. It enforced Firse Amendment limirs
on governments at all levels, and it used the negative Commerce Clause
and the doctrine of implied preemption to displace state law and expand
the reach of much federal legislation. Indecd, during the last decade of the
twentieth century the Rehnquise Court voided actions taken by states in
54.7 percent of the relevant cases it decided (111 of 203), an invalidation
rate that was slightly higher chan the Warren Court’s rate of 5 3.6 percent 1n
such cases during its sixteen years of exiscence (128 of 239). Most arresting,
on occasion it even asserted national power in ways that conflicced with
the values of the Republican coalition — though only over scathing dissents
from the justices most fervently committed to those values. A slim, mod-
erate majority, for example, preserved the federal constitutional right ro an
abortion and used the Fourteenth Amendment on occasion to protect both
women and homosexuals.

Thus, in spite of its rhetoric, the Rehnquise Coure did nor simply defer
to the staces or check national power in all areas. Nor, of course, did it
invariably honor the values of the Republican coalition. Rather, it did what
its predecessors had done: icenforced its own peculiar version of federalism as
determined by shifting coalitions among its justices, cach of whom soughr to
mect the new and unexpected challenges that were generated by a changing
and dynamic society. Like the liberal Courts thar followed the New Deal,
it reflected the variations and inconsistencies of its nine justices as well
as the charactreristic values that marked the shared jurisprudential ideas
of 1ts generally dominant majority. Indeed, as its frequent willingness to
assert a muscular federal judicial power evidenced, the Rehnquist Court
seemed driven as much by three subsrantive social goals as by any principled
concern for the states. It sought ro limit government regulatory auchority,
particularly in the areas of civil rights and environmenral protection; it
sought o restrict lawsuits against both business and governments; and it
sought to shrink the rights of criminal defendants and prison inmares.

Beyond the specific social policies it served, the Rehnguist Court stood
at century’s end on three fundamental propositions about American federal-
ism. One was that the power of Congress had become all encompassing and
that limited constirutional government required the imposition of somc
kind of effective limits. The second was that the power of the national gov-
ernment over the states themselves had to be circumsceribed severcly. The
last was that the "political safeguards” of federalism, whatever their efhcacy
in prior times, were no longer adequate to check federal power and protect
state independence. All three propositions pointed to the same conclusion:
the Courre itself must enforce limics on national power.
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However sound the Court's premises and conclusion, at cencury's end
the fundamental — and operational — questions remained as they had been
ever since 1789 What specific vision of federalism should be adopeed?
What specific limies should be enforced? Which governments — and which
branches of government — should be subjece to federalism's limications? For

what purposes, and in whose intereses?

CONCLUSION: AMERICAN FEDERALISM AT CENTURY'S END

The twenticth century ended, almost literally, with Bush ¢ Gore (2000).
There, the five-justice Rehnquist majoricy asserced a questionable jurisdic-
tion to determine who would win the presidential election of 2000 and
then, on sharply contested grounds, ruled in favor of Republican George
W. Bush

In the most dramatic manner possible the decision revealed two funda-
mental characteristics of American federalism. Lirse, it demonstrared the
&tene to which the Supreme Court had moved to a position of insticutional
Centrality in American government. In troubled clections in 1800 and
1824 the House of Representatives had followed constitutional provisions
In determining who would be the next president. In che biteerly disputed
election of 1876 a special extra-constitutional commission composed of
five representatives cach from che Senace, House, and Supreme Court had
tonvened to resolve the same issue. Notwithstanding prior practice, con-
sticutional clauses, and statutory provisions that suggesced Congress or the
State [egislarure as the authoritative insticucion, the Court stepped into the
dl%])urcd clection of 2000 and decided the outcome. Alone. No branch of
Congress sought to intervenc or parcicipate, and no branch of state govern-
ment moved to oppose. Deeply and closely divided, che nation accepted the
Court’s decisive role as practically necessary and constitutionally proper.

Bush 1. Gore capped the Rehnquist Court’s basic insticutional achicve-
Mmene: confirming the evolution of the role and authority of the federal
Judiciary — and, particularly, che Supreme Court ieself — that had occurred
over the previous century or longer, Thar evolution had clevaced the Court,
With the lower judiciary as its wide-reac hing arms, toa position of sweeping
mstitucional auchority. Repeatedly, the Rehnquise Court insisced chat it

Was the final arbiter of the Consctitution, and it brought new vitality to the
Wdllcn Court’s pronouncement of judicial auchority in Cooper oo Avron. It
is che responsibilicy of chis Court, not Congress, to define the substance of
constitutional guarantees,”™ it declared in shrinking Congressional power

24 oy . . . - . . .
Boupf of Trustees of the University of Alabama v Garrett, 5510 U8, 356, 305 (2000),
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and asserting its own primacy under the Fourteenth Amendment. Not
surprisingly, the Rehnquise Coure exceeded the Warren Court in the race
at which ic held federal as well as state actions unconstitucional.

Second, Bush v Gore exemplihed the shifting, contested, and inscrumen-
talist nature of American federalism. Alchough some of che legal issues were
novel, the decisive constitutional issue was stark: did authority to setele the
macteer reside ar the state or national level? Unlike the many cases in which
the ideology of the new Republican coalition coincided wich deference to
the states, in Bush v Gore the two conflicced. The five-justice majoricy
bloc rushed co trumyp state sovereigney wich national power. “[Thhe federal
government is not bad bue good,” one of the majority justices had cold
a conservative audience some ewo decades earlier before ascending to che
Court. “The trick is co use it wisely.”*> As che twenciech century ended,
Bush v Gore scood as a monument to the dynamics of American federalism,
the system’s paradigmatic casc.

Thus, in spite of the many changes that reshaped the syscem and restruc-
rured ies operations, American federalism closed the twentiech century
much as it had begun ic, as a somewhat disjointed and malleable, but nev-
ertheless stable and democratic, syseem of government with the capacity
ro confront new problems and adapt to new conditions. A varicty of social
and cultural factors sustained its working order: a serikingly diverse popu-
fation that enjoyed prospericy, cducation, and freedom; a variety of formal
and informal checks chat helped counter concentrated power; the ingrained
social values, culrural habirs, and institutional practices that constituted
the nation’s vieal, if inherently human, rule of law; and a sustaining popular
faith chae che nation was commiteed, ulcimately if quite imperfectly, to che
lofry ideals it formally proclaimed. American federalism maintained itself
in the twenticech century not because the Constitution set forth brighe lines
that defined scate and federal power or because the Court articulated its own
consistent and unchanging rules but because the system’s complex opera-
tions were shaped and constrained by thac social, culearal, and insticutional
basc.

2 Antonin Scalia, “The Two Faces of Federalism,” Harvard Journal of Law and Public Policy
G(1982), 19, 22,
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