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Ethical Issues in Decision Making

By Peter J. Strauss & Nancy Neveloff Dubler

As our population ages, increasing
emphasis is being placed on safeguard-
ing the elderly client’s right to partici-
pate in decision making. Because
advancing age often is accompanied by
declining health or diminished capacity,
estate planning issues are complicated
by several questions, particularly the
question of who is the client and ques-
tions about client competence.

Competence

Lawyers are being asked to make eth-
ical judgments about what constitutes
competence and what factors contrib-
ute to incapacity. The Model Rules
define the lawyer’s duty to the client as
follows:

(a) When a client’s ability to
make adequately considered deci-
sions in connection with the rep-
resentation is impaired, whether
because of minority, mental disabil-
ity or for some other reason, the
lawyer shall, as far as rcasonably
possible, ‘naintain a normal client-
lawyer relationship withtheclient.

(b) A lawyer may seek the
appointment of a guardian or take
other protective action with
respect to a client, only when the
lawyer reasonably believes that the
client cannot adequately act in the
client's own interest.

ABA Model Rules of Professional
Conduct, Rule 1.14 Client Undera Dis-
ability, adopted by the House of Dele-
gates, August 1983,

But how canalawyer determine when
a client’s ability to make “adequately
considered decisions” is “impaired™ The
President’s Commission for the Study
of Ethical Problems in Medicine and Bio-
medical and Behavioral Research has
suggested the following guidelines for
determining a basic level of competence.

Decision-making capacity requires,
to a greater or lesser degree:

1. possession of a set of values

and goals;

2. the ability to communicate

and to understand informa-
tion; and
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3. the ability to reason and to de-
liberate about one's choices.
President’s Commission for the Study
of Ethical Problems in Medicine and Bio-
medical and Behavioral Research, Mak-
ing Health Care Decisions, Vol.1, p. 57
(1981).

Although this definition was devel-
oped for use in determining patients’
rights to provide informed consent to
medical care, it applies equally well to
situations in which a lawyer seeks to

Lawyers are
being asked to
make ethical
Judgments about
what constitutes
competence and
what contributes
to incapacity

assessapatient-client’sdecision-making
ability.

How we define legal capacity, how-
ever, depends on which statutes and judi-
cial opinions we use, In some states, one
may be “competent” to execute a will but
not to enter a complex contract. In
another, one may execute a contract but
still be judged legally incapable of car-
ing for minor children, Likewise, in some
jurisdictions, the elements required for
testamentary capacity are more rigor-
ous than those demanded by contrac-
tual capacity; inother states, the reverse
may be true. (See Selected Readings
on decision-making capacity and com-
petence on the opposite page.)

Ifthe clientisdecisionally capable, the
lawyer may offer a range of options to
help prepare for the day when that capa-

bility diminishes, such as living trusts
and durable powers of attorney. Some
states specifically provide that these del-
egationsof authority apply tohealth care
decisions. California, for example, has
enacted a statute authorizing durable
powers of attorney for health care deci-
sions, which provides specific form and
language and offers enhanced future pro-
tection for the client. (Durable Power
of Attorney for Health Care Decisions
Act, Sections 2410-2443, California
Civil Code.) But the effectiveness and
form of these documents varies from
state to state, and there is some ques-
tion about enforceability outside the
jurisdiction in which they are executed.

Capable clients who execute appro-
priate documents protect themselves,
their families, medical care givers and
legal representatives from the risks and
discomforts of a future confrontation
with legal and ethical ambiguity. The
problem, however, is that the planning
niust be part of an ongoing process,
which includes regular periodic re-
assessments.

Who Is the Client?

When the relative of a disabled elderly
patient seeks legal advice on behalf of
the patient, the ethical question shifts
from competence to who is the client?
Ifthe lawyer concludesthat the patient’s
incapacity forces a family member to
make decisions, a number of questions
arise,

1. What is the attorney’s obligation
to assure adequate legal representation

Peter J. StraussisapartnerinStrauss
& Wolf in New York City. Nancy
Neveloff Dubler is Director of the Divi-
ston of Legal and Ethical Issues in
Health Care, Department of Epidemi-
ologyand Social Medicine, Montefiore
Medical Center/Albert Einstein Col-
lege of Medicine, Bronx, New York.
This article was adapted from mate-
rials presented to the ABA 12th
National Conference on Lawyers’ Pro-
fessional Responsibility in June 1986,
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for the disabled elderly patient?

2. Does the obligation to ensure legal
representation exist only when the
needs of patient and family clearly
conflict?

3. Is it appropriate to transfer the
patient’s assets to a family member to
create future Medicaid eligibility for the
patient? Suppose the transfers would
limit certain future care options for the
patient, but would clearly protect the
family from future poverty? Who should
decide if there is a conflict, and who
should resolve it?

4. In evaluating who is the client,
should the lawyer’'s decision be affected
by the patient’s medical condition, such
as the existence of fluctuating paranoid
ideation symptoms or other transitory
mental impairment?

The answers to these questions seem
to be inextricably intertwined with the
issue of client capacity. The more able
the patient-client is to understand his
or her plight, explain goals, and plan for
the future, the less likely it is that the
question of representation will arise.

Judicial Proceedings

In recent years, states have enacted
a form of limited guardianship or con-
servatorship. These exist in additionto
the more traditional guardianship
actions that require a priorjudicial find-
ing ofincompetence. The humiliation of
being labeledincompetent, and the pan-
oply of rights that this label destroys,
hasledtoastatutory preference for less
drastic and restrictive interventions.

Under a limited guardianship or con-
servatorship, a capable individual man-
ages the affairs and property of a person
who, because of advancing disease or
disability, is functionally incapable of
appropriateself-management. Intheory,
most limited guardianships and conser-
vatorships donot grant jurisdictionover
the person. In fact, however, most stat-
utes provide that the fiduciary not only
supervise financial management but
oversee anapproved personal care plan.
Thus, in the real world, whoever con-
trols the purse controls the power.
(Mitchell, A., The Objects of Our Wis-
dom and Our Coercion: Involuntary
Guardianship for Incompetency, 52
S0.CAL.L.REV.1405(1979); Sherman,
R., Guardianship: Time for a Reas-
sessment, 49 FORDHAM L. REV. 350
(1980).)

This is most evident and dramatic in
cases involving nursing home place-
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ment, If the guardian or conservator is
empowered to spend money for patient
care and the patient is incapable of
objecting, what would prevent the con-
servator from institutionalizing the
patient against his or her will? In most
states there is no way to ensure that the
representative is an effective advocate
for the patient-client who can nolonger
communicate his or her wishesand who
has not previously stated them.
Although statutes generally provide
for the appointment of a guardian-ad-
litem in a conservatorship or guardian-
ship proceeding, they often fail to define
the guardian’s role. Should the guardian-
ad-litem represent the present “spoken
choice” of the patient, or should he or
she act as an independent fact finder for
the court? (The term “spoken choice”
was coined by Connie Zuckerman, an
attorney with the Department of Epi-
demiology and Social Medicine,
Montefiore Medical Center in New
York, to describe the speech of a
demented but articulate patient.) And
what affect does the introduction of a
guardian-ad-litem have on the role of
petitioning attorney? For example, does
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the attorney for the petitioner have any
obligation to protect the best interests
of the patient? Likewise, what is the obli-
gation of an attorney who is called on
torepresent the patient when he or she
believes the patient’s “spoken choice”
clearly conflicts with the patient’s best
interest?

Intertwined with these questions is
the issue of patient-physician privilege.
In a judicial proceeding for the appoint-
ment of a guardian or a conservator, can
the physician be compelled to testify
about the condition of the proposed
conservatee or incompetent? Can the
testimony be compelled over his or her
objection? Can the physician’s records
and testimony be subpoenaed? Can the
physician informally assist the attorney
whorepresents the petitioner? And does
this collaboration interfere with the
patient-physician privilege?

Institutions and Conflict

It is now settled in law and supported
by bioethical theory that “every human
being of adult years and sound mind has
aright to determine what shall be done

(Continued on page 54)
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Firm Advice

(Continued from paye 3)

ing new client histories, or making
appointments, employees are an exten-
sion of the firm. Frequent errors, poor
judgment, or an abusive manner may
tarnish the firm’s image and lose clients.
In many firms, quality control is not an
issue until a crisis arises. One way to
prevent a quality-control crisisisto give
employees a clear understanding of ex-
pectations. However, an employee who
lacks a commonsense approach to qual-
ity may be incapable of producing ac-
ceptable work.
1 5 Constantcomplaining. Com-
o plainers like to tell you what
is wrong, where others have failed, and
why solutions will not work. Their neg-
ative assessments rarely have a con-
structive basis, butif youlisten carefully
you may glean some implicit ideas for
change. A regular diet of complaining
can create a negative work environment
and sour the attitudes of others. Chronic
complainers are responding to a basic
need to complain about life. They are
not interested in solutions; complaints
continue in spite of improvements in a
situation. Test an employee who seems
to be a chronic complainer by listening
to a specific complaint and responding
to it with change. Chronic complainers
will tell you why the solution is worse
than the problem.

1 Police-state mentality. Some
o employees willworkdiligently
only if an office manager or senior part-
ner is present. Once the cat isaway, how-
ever, the employee will attend to
personal business. Because law office
supervisors tend not to be watchdogs
and attorneys are often out of the office,
employees must be motivated to work
autonomously. One way to spot an
employee with the police-state mental-
ity is to return to the office periodically
and ask if work assignments are com-
pleted or even bagun,
1 Incomplete work. Although
o much legal work is not com-
pleted on time, deadlines are an impor-
tant part of the practice. Delayed ap-
peals, mailings, and crucial telephone
calls can be catastrophic for the client
and the firm. Missed deadlines may be
a product of an employee’s inability to
prioritize tasks. Supervisors can help
by clarifying priorities and setting rea-
sonable and workable deadlines. If work
assignments remain incomplete, look
for other problems described above.
1 Negative attitude. An em-
o ployee who has a chip on his
or her shoulder may be a constant com-
plainer who has difficulty interacting
with clients. Often a negative attitude
indicates that the employee is dissatis-
fied with the job or the firm. Sometimes
one particular grievance, which is solv-
able, triggers the underlying feelings.
But the problem also may indicate
unfocused personal frustration, which

can b debilitating for other workers.
The employer’s ability to help may be
limited.
1 Stealing. There are all kinds
o of valuables in a modern law
office. Some employees are unable to
resist the temptation to help them-
selves to office supplies, petty cash,
expensive equipment, expense account
vouchers, or to make personal long-
distance telephone calls. Policies that
clearly distinguish between acceptable
use and abuse will prevent many prob-
lems and protect the firm from loss and
liability.
2 O Ongoing performance prob-
o lems. Little or no perfor-
mance progress after repeated assis-
tance, evaluations, and notifications
may indicate a need for more informa-
tion. Supervisors should provide addi-
tional training, clarify instructions, or
outline specific expectations. However,
a series of unsatisfactory performance
evaluations may indicate that the em-
ployee is either unwilling or incapable
of improving performance.
Humaninteraction playsanimportant
role in job performance. Although iso-
lated behavior may not tell the whole
story, thislisting, reviewed inits entirety,
should provide a framework from which
to identify performance problems that
need attention. It may be used as abasis
for six-month and annual evaluations or
tohelptrigger constructivecriticismand
suggestions for performance improve-
ment or behavioral change. (4§

Ethical Issues

(Continued from page 15)

with his own body.” Schloendorffv. Soci-
etyof New York Hospilal,211N.Y, 125,
105 N.E. 92(1914). Thisconcept of self-
determination, the constitutional right
to privacy, and expansion of the physi-
cian’s duty toshare information support
patient rights to consent to or to refuse

treatment. In reality, however, treat-
ment decisions are oftendriven by insti-
tutional self-interest. And the desire of
society and the medical community to
provide care often conflicts with the indi-
vidual's right to refuse it.

Ethical issues dominate advocacy for
elderly persons withquestionable,com-
promised, diminished, or fluctuating
ability to make adequately considered
decisions. Unlike juveniles and the con-
genitally retarded, who are incapable ot

making legally adequate and binding
decisions, the elderly may not bedisqual-
ified from decision making on the basis
of age alone. Each individual’s evolving
circumstances and capacity mustdictate
his or her role in planning for the future.
Inaddition, lawyers and the courts must
not only be sensitive to the client’s physi-
cal and mental health, but to potential
conflicts between the interests of the
patient, his or her family, and health care
professionals and institutions. ad

The Needy

(Continued from page 18)

there seems to be no express prohibi-
tionagainst them, A supplemental trust

54

clause may be added to a discretionary
spray trust by adding the following:
... Notwithstanding the above, the
Trustee may make distributions to
and for a child in addition to bene-
fits the child receives from other
sources only for extra and supple-

mental care and education of child.
It is my express purpose that this
Trust be used (a) for a child only
for emergency and special needs
and (b) for any other descendants
after making such limited provi-
sionsfor child, and nodistribution
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