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"VITAL TISSUES OF THE SPIRIT" 
Constitutional emotions in 

the antebellum United States 

Doni Gcwirtzmnn' 

Ill li-t\7, TheodorL' Weld, ;1 rL'Viv,dist lltilli'>ter ;11ld ,tholitiolli'>t, wrotl' ;1 letter to hi' will- ,111d 'i'>ler 

de'>crihillg his methods ror c\w1gillg he;1rts ;1ml l1lillds Oil the i'>SUe o\.,L1very: "ll lril i'> llot k\t ill till' 
very viUJ tissues or the spirit, ;1\1 the rC\SOllillg ill the wor\d i'> ;\ i(:;1ther tlJrmVI\ ;1g;1imt the Willd."I 

Weld\ c01rnne1lt rcikct'> ;1 prnl011gl·d l\illeln'llth-cel\tury '>truggk over till' reL1tiomhip 

bctwn'll bw ;1lld e\1\otioll ill comtitutiol\;1] culture.' Thrnughout the ;111tehellu\1\ er;1, J\l1leri

c;1m wrestled with the w;1y kelings ;1rkctl·d col\stituti01\;\\ il\terprct;1tioll, the el\1otiol\;i\ worth 

or the ( :ollStituti011 ;1-; ;1 sy1nbol worth lightil\g l(ir, ,u1d the tll'nl for L1w .u1d kg,d imtitutio11s 

to cultiv;1te ccrt;1ill e1notiom whik c011str;1illillg others in order to I\Liillt;Jill ;1 -;ust;1ill;1h\c co11-

slitutiol\;i\ order. The deb;1tes pushed ;Jl the houmhriL'S lwtWLTI\ Liw ;11ld politics, p;1ssioll ,1m\ 

rL';\SOI\, l\\llr;\lity ;J\\d ltlrl\Li\i-;111, elites ;11Hl Liypeopk. Till' r;1p;1city or l(.·cli11gs to both revit-din· 

;Jl\d degr;1de COl\Stitutio\\;iJ CU]tUrL' bn·;\J\\L' ;\ rn·urrillg theil\l' ill ;1tlel1lpts lo resolve tJie ro\e or 

"We the l'eopk" ill Cll!tstiwtioll;il il\tcrpreutiol\, the il\slituti011;1] col1lpetitioll l(ir illtnpretivc 

-;uprel\1'\Cy, \\\Or;J] rl'ill\'111, ;u1d COlllpetillg YisiOllS or Ullill\\ ;u1d disul\ioll. 

TINO dyl\;\\1\ics -- ;unbiv;tkl\n' ,\\ld reciprocity -- lie ;1l the he;1rt or the reL1tiollship bet wee\\ 

the Ullited SL;1tl'S ( :011stituti011 ,1nd en1otio1i. J\l1lbiv,de11lT ;1hout l'\1\otiol\ is h;m\wired ii\ to 

the 1787 ( :omlitutiol\ through it'> siillU]L111eous e1nbr.1Cl' or popuL1r \OVL'reigllty ,\\\d writ tel\ 

col\stitution,ili'>Ill.' l'opuL1r sovereignty recognin·s "thL' l'eopk·" ;J'> the ulti1n;1te ,1utlmrity within 

the constitution;il regil1le, situ;1tillg collective e\1\otiol\s ;1s ;1 vital p;1rt of the '>yste\1\\ foulldil\g 

\1\yth ;u1d integr;1\ to its sl.\tus ;1s sup1·L'lllL' Ll\v. 1 C:ollstituti011;i\ c01nmiune1lls ;ire il1l;1gined, 

kgitinuted, perpetu;1ted, alld rL'llL'wed tlmiugh collective soci;i\ pr;1cticc' rnotiv;1ted by emotioll 

;\ltd systl'l\\S or belil·f th,1t 1dy upol\ e1notiol\,d Clll'S to sust;1ill their power. Comtitutio11,d Liw 

i'> deeply dqll'llde1ll on feelil\gs lo produce cert;Jill -;uci;i\ outcolllL'S, L1ciliLlte comtilutio1ul 

ch,\\\gL\ ,11Hl gL·11n;1te thL' loy;i\ty ,u1d ,ilkgi;11Ke 1\l'n's-;;try to prL'SLTVl' c011stitutioll;il i11stitutiom 

,\\\d structurL'S. J\t the s,\l\\L' tillll', writtel\ co11stitutioll,i\i,111, with its embLtCL' of pmitivi-;m ;11ld 

"U\yS'>l''> lied to the l\1;1st" preconunit111e11ls,' imti\\, illto J\\\1ericu1 col\stituti01Lil Liw\ I )NJ\ ,J 

p1·ct(.·rc1\CL' for rati011'li dec·isioll llLlkil\g ,md ;\ he;i\thv -;mpicion ;1bout the potellti,dly de-;tructiw 

dfrn, or colkctive e\1\otiolls. Writtell comtitllli011,d COl\\lllitl\le\lt'> opeL\te ,\S COl\Slr;lilll'> Oil 

L'I\\otiollal pnfon1i;utce ;n1d expre'>'>io11 ill the politic;1\ ,1rel\;J by c]Lllll\eling popuLir il\put 111to 

deci,iol\-111,1kil\g processes ;1nd institutiom llLtl il\troduce deliberati011, ckL1y, r;1tiol\,dity, ;11ld 

reilectioll il\tO the process of fonnillg kg;1] l\OJ'\\\S, the re-;o]utiol\ or dispUtl'\, ,ll\d the COll'>trl\C

tioll ol· kg.11 \\te,n1illg. 
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The dy1L1J11i,· bct\VL'L'll comtitution,il Liw .md cniotion i' ;1l"> rcciproc.il:.iust .1s comtitution.d 

l.1w worb to L'lllJstruct emotions, e111oti011s work to comtruct co11stitution;d h\\'. 1
' ( :on\lltut101ls 

est.1hlish il!Stirntion;d structures th.it co11struct, inllm·11Cl', ;111d guide collective e1notio11s i11 the 

public .1rc11,1. hir e:-;,nnple, Article I\ require1m·nt th.It kgi,J.1tio11 p;1" through two ,,·p.1r;1te kg

i,J.1ti\'e bodies rest\ i11 p.irt Oil ,J\\U111ption' ,1hout ho\\' ,·ert.1in L'Il1otion' .ilfrct deci,io11 !ll.1ki11g 

,Jnd ,) hL·Jief th.It e:-;tL'lllkd Lkliher;1ti01l wiJI hL·lp Jil,\Jl,Jge the deletcrioll\ efic'Cl\ or p;J\\ion. 1 J\t tile 

,,1111L' ti111e, the li.Tli11gs C011structed by those institutions .ire kd b.1ck into tile 'Y'te111, .1ltcring the 

evolution of- co11stitutio1ul 1nc.n1ing through public opinion, soci;1I 1110Vl'IJ!l'1Jts, :l!ld other fclnm 
of LkiilOLT.1tic popul.1r c:-;pression.' 

This ch.1ptcr provides ;1 li·.11nL'\\'<irk for ,·:-;;1111ining the ;1111hi\·;dent ;1nd rcciproc.d crn1m·ction 

betwee11 c011stitutirnul l.1w .ind L'IJIL>tio11 in the .11Jtehellu1n cr;1" through three distinct lell\es th.it 

corrL'spo11d to three intnrel.1ted coll\titution.d functiom: te:-;t, il!Strt11m·11t, ;1nd sylllbol. 

'Ii-xi. Fir,t, how did helici's ,1hout e1notio11 .dfrct the process .ind 1netl10dology of ,·011stitu

tion.d interpret.1tio11~ E.irly ni11,·t,·cnth-n·mury Alllnic.1ns rL·cog11ized lc'l'lings ;1' .111 cssc11ti;il p.irt 

of how individu;1ls 111.1de sense of the world .1round th,·111. 111 C :on,equcntly, L'Illotion\ role i11 thL' 

intnprl't;1tio11 of .1 nnvlv cre;1ted kg.ii tnt lilied with ;11nbiguoll\ l.mgu.1ge bec.1111e .111 i11n·it.1-

hle 'ource of contention. I )uring the I i-Ulh .1m! 1 K·llls, th,· divide betWLTII rl',l\l>Il ;111d ernotio11 

IK'c.1111L' ;1 co111111011ly med we:1pon in the \truggk for suprL'I!l.1cy betwn·11 .1judici.d elite th.It used 

rc;l\(JJI .ind r;1tion.dity to k·giti111i/e their ll\e of interpretive pown ;1nd popul.1r soci;d 111on·1m·11l\ 

th.It med eJIIOtiOllS to spur ;iJtcrn;1tiVL' Vi\iOJIS of Cll\IStitution;iJ llll'.lning. J\ closn e:-;,1n1in.1tio11 or 

the period ,iJ,o highlights the rich historic.ii line.1ge ofdl'ii.1tes .1bout the rL'.Jso11 L'Illlltion divide 11 

;1nd thL' w;1y those deh.1tes h,·Jped to sh.1pe C<>11lL'111por.1ry J\111cric.111 leg:d culture, .1s well .1s pro

viding essenti;1l c011te:-;t for ,1 r.111~~L' of rel.1ted questions th.it conti11tlL' to occupy scl10l.1rs well 

into the twenty-first century: the l':\tL'Ill to winch re.1so11 ;1nd e111Lition .ire 1nutu.illy dependent, 1 ' 

their respective elrects 011 decisirni n1.1k1ng, 1\ th,· 111.dk;1hility ofL'.1ch c1tegory\ delinition, 11 .JI1d 

the ;1bility o( c;1ch to L':-;;1ccrb.1te or correct t(>r dcliciencies in till' other. h 

fllslrtl/11('///, s,·cond, how did constitution;d hw construct .ind 111;1n;1ge popuLir e1notio11' The 

C :oll\titution w;1s designed to snve ;1 core instn1111c1it;1l function: to control, ch;11111,.J, ;1nd dilute 

the 11,mnful etTects of "p;1ssion" 011 public lif,., ( )11L' of the ;111tehcllu111 cr;1's lingering punks is 

why tiiL' fr:1111crs' .1SSU!llptio11s ;1bout the Constitution's c1p.1city to constr;1i11 popul.1r e!llotion 

L1iled so dr:11n.1tic.dly. In the years lc:1ding up to the ( :ivil W;1r, the politic;il world hec1111e infmed 

with .1ngcr. indig11.1tion . .111d je:dousv, .di of which the C :011stitution w;1s supposed to 111.1n.1ge 

.111Lf· 1r.111sfor1n i11to .111 enliglHL'IlL'd re;1so11i11g process through the 111.1chi11.1tions of crn1sl!tutio11.d 

i11stitutio11s. YL·t hy the n1id-ninL'tL'e1ilh n·11tury, Tho11!;1s Jclfrrso11 \ in:1ugur;d \'is1011 of ;1 "risi11g 

1J.1tio11 u11itcd with one hc.irt .111d OllL' 111i11d" by "h;1r111rn1y ;111d ,ilfrction" w.1s i11 t;1ttcrs. 1" 

Sy111h,>/. Third, how did dilfrrcnt J\111nic111 suhrnltures frel ;1hout the C :011stitution itself) The 

docu111ent, then ;111d now, IILli11L1i11s ,\ u11ique st.1tus ,Jt the i11tersectio11 or l.1w .111d keli11g. It is 

not silllply .1 kg.ii text ;111d sourn· of suprl'Ille Liw hut a co11tested ndtur;d syn1hol illllrned with 

e!llotio11 th;1t crn1m-cts politicil principles to p;irticubr .1fft'l'tive responses. The C:o11stitution 's 

evolutio11 ;Js .1 11.1tion;d sylllhol duri11g the ;11llehellulll period w;1s slow ;111d UIIL'\·en, ;Js otl1n 

sy111hols - like thL' I kcbr;llion of I11depe11dence .ind "Union" WL'rL' far 1110re est.1blished ;1nd 

e1notio11:illy rL'So11.111t, r.1isi11g questiom ;1ho11t the rl';J">ns heh ind the ( :oll\titution's reLitive l.1ck 

of scll!iotic power. 

Within the rc;1lllls of tL'Xt, instruillL'Ill, .ind sy111hol, ;111tebellu111 Alllnic:1n writers .111d .1rtists 

responded ;1nd contributed to dewlop1ne1its in the politicd ;llld leg:il ;m·11;1. They olfrred por

tr;1y;ils O(judges who struggled with constr;1ints upon thL·ir use of lc·eling .1nd IllOLJi se11ti!lll'nts 

when i11tnpreting lcg:il texts, ll!obilin·d .llld cli;11n1ckd en1otiom into co11stitutio11.1l culturL', 

.ind sought to cre,1te .iltcr11;1tive elllhl,·111s of natio11.il unity. The L'Volving rebtionship het\Vl'L'll 
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constitutio11,i\ law and emotion was constructed through legal aml nonlegal texts and through 

interactions that ocrnrred hoth within and outside law's do111ain. 

I. Constitution as text 

Legal and literary historian l'eny Miller called "the never-ending case of Heart versus Head" the 

"great issue" of nineteenth-tTntury An1eric1, 17 rclkcting the dichotmnous division within 111oral 

philosophy that charancrized the era. 1
·' During the period leading up to the Civil W.ir, the ten

sion between Hearl and Head played it.self out through conRicting ;1pproaches to constitutional 

interpretation that were deeply intertwined with class divi.sions. 1'' ( )ne, anchored in populi.sn1, 

frontier culture, and evangelical refor111, used the;itricality, .senti111ent, and feeling to assert popular 

sovereignty over the interpretive process. Political parties and social movements helped create an 

antebellum political clim;lte b,1thed in e111otion, using feelings to generate moral outrage and spur 

collective '1ction in order to redefine the tcr111s of core constitutional commitments. The other 

theory centered around an increasingly profi:ssionalized and elite group of legal practitioners 

who s;1w law as a rational science. 211 This appro,ich positioned judges, guided by reason, as critical 

to maintaining the positivist li111its i111posed by a written constitution and b,irriers ag,1inst the 

corrosive dl(:cts of popular elllotion on cons ti tu tional 111eani ng. 21 

E;ich side claillled legitin1,icy fron1 Founding era connnitlllent.s to popular sovereignty and 

written constitutionalislll as they hecallle embroiled in a power struggle for interpretive suprem

acy over the constitutional text, using the divide between emotion and reason to negotiate the 

often pcr1ne,1blc boundaries between the worlds of law and politics. In turn, interpretive power 

ebbed and Rowed between a judiciary with li111ited capacity to recognize and engage with the 

highly en1otional nilturc of antebellulll A1neriran politics and social institutions that were capa

ble of cultivating and valuing elllotional expression. 

A. Popular constitutionalism 

Popular sovereignty elllerged as a powerful animating f<.Hce in Alllerican constitutionalism in the 

years innnediately ;1fter the Founding,22 taking hold during a sentimental era where emotions 

were a major preoccupation in political and social life. Early-nineteenth century Americans 

oprnly celebrated their t·;1p;icity l(n- feeling and viewed their en1otional sensitivity as a defining 

characteristic that separated the1n from c;reat Brit1in.2 1 As Andrew Burstein describes it, the 

1 kclaration oflndependence "played up the distinction between the ti:eling and the unf(:eling." 2~ 

In Jclfrrson's words, it w;1s the betrayal of A1nerica's "agonizing atl(:ction" that forced Amcrit·ans 

to "renounce forever these unfeeling hrethren."2' This type of political rhetoric survived into in 

the post-revolutionary na, where political elites clllbraccd scnti111ent to "sustain the enterprise 

of nation building .... used by a people who routinely cilkd the111sclve.s peace-loving" as a 

"defense against inner and outer tunnoil."2« 

1 )uring the e;1rly antcbelh1n1 period, the pcrforn1,11Kc of en10tions like sylllpathy and affel·

tion was cultur;1\ly valucd27 .111d feelings were treated as essential drivers of 111oral actio11. 2' Many 
recognized that emotions were socially constnictcd: they could be shaped by public opinion 

and trans111itted frmn generation to generation. 2'' It is therefore not surprising that politics were 

often framed in elllotional tcnns, even beyond the so-called Era of Good Feelings. The surressfi.tl 

"pursuit of happiness" was seen as ;111 essential gm\ of politics, 111 and analogies to affi.·ctive familial 

bonds were often used to describe the foundation of the new political union.·11 jalllcs Madison 

used '111c Federalist to attack skeptics who believed that "the people of America, knit together as 

they arc by so 1nany rhords of affection, cannot live together as melllbcr.s of the sallle family."·12 
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111 his 182(> rnlogy for Joh11 Adams a11d Thomas Jefferson, Daniel Webster placed the heart of 

the union i11 the collective e111otions generated by mourning, reminding his audience that "the 

te;1rs which flow, ;md the hours that ;1re paid, when the founders of the republic die, give hope 

that the republic itself may be immortal." 11 Many Whig constitutionalists, including Joseph 

Story, used cen1etery dedication ,1ddresses and college speeches to le11d emotio11.d content to their 

co11stitutioml visio11, invoking ,1 language of senti1llent to promote allegiance to a co11stitution;1l 

republic grotmded in nwral progress and economic development.·q 

Within this post-Founding era emotional colltext, there was widespread support for the idea 

tlut popular will, even with its vul11erability to volatile ;md unpredictable ernotio1ul forces, Jud ;1 

role to pby in constitutional interpretation. For ma11y, the Constitution represe11ted the embodi

Jlle11t of popubr sovereig11ty, 11 ;1nd c011stitt1tion;il bw ernerged as ;1 special form of "popular bw" 

where judges, elected otlicials, and the people shared interpretive power.·1'' This populist vision 

of constitutional interpretation invited rne1nbers of the public to engage as active particip,mts 

in a wider cultural dialogue over constitutional meaning, welcoming collective emotions into 

the interpretive process. Larry Krarner's account of "popular constitutionalism" in the Founding 

era describes 1nechanisms for asserting popular input over legal meaning outside of the form;1l 

political system, including juries, petitions, parades, and "mobbing."·17 Civic associations oii:en 

adopted their ow11 constitutions, giving ordinary citizens a firstha11d experience with a scaled

down version of co11stitution;1l sclf-goveni;mce.·18 

This populist le11s also informed early 11arr;1tives about the legitimacy of judicial i11terpreta

tion. When early Americ1n jurists exercised the power of judicial review, they operated 11ot as 

cou11tern1;ljoritari;lll ;llld u11democratic elites but as represent;1tives of "the People" that provided 

;m institutional check agai11st the power of self-interested ;uid corrupt elected officials.·w 

c;r;1dually, this link between popular sovereignty and judicial review began to deteriorate, as 

deep suspicions about the political md elitist motives offeder;distjudges drove efforts to constrain 

the exercise ofjudici;1J power a11d limit the i11fluence of conllllon law . .iii Gerry Leonard describes 

a historical tra11sition from a rnoderate form of populis111 embodied by Jefferson, who sought 

to b;dance a commitrnellt to reason and the rule of law with popular sovereignty, to the more 

u11ab;1shed party-centered populism of Andrew Jackson and Marti11 Va11 lluren.-11 

By the late 1820s and 1830s, the political party had evolved into a primary institutional mech

anism for i11troduci11g popular emotion into co11stitutio11al i11terpretation. Under Van lluren's 

guitbnce. mass politicil parties began to position themselves as prominent cornpetitors to judges 

in the battle t(x interpretive supremacy, despite conscious efforts by the finmding generation 

to limit their existence and influe11ce . .i 2 Jackso11ia11s saw political parties, not the courts, as the 

true antiaristocratic embodi11lent of popular sovereignty and the primary vehicles for ensuring 

that the ulti11late definition of constitutional meaning remained firmly in the hands of "the 

Peopk."-!l By the 1840s, they had used the p;1rty system to effectively implement a constitutional 

agenda that revolved around strict construction ;md state sovereignty-I-I and had begun to bring 

greater democratiz;1tion to the judicial branch through the popular election of state judges . .is 

Within a cultural environment that celebrated oratory and theatricality,.ir, political party rituals 

injected emotional rhetoric into constitutional culture through personal appeals, long speeches, 

and paradesY Political parties also "domesticated" and managed popular interpretive input by 

filtering collective emotio11 through org;lllizational frameworks and channeling populist energy 

into the winning of elections . .ix 

Reforrn move11lents operated ;1lo11gside the party system, using emotions as tools to moti

vate social action and inject strongly held moral beliefs into conversations about constitutional 

meaning. Perry Miller's classic account of antebellum intellectual thought describes a dichot

OJ1lous battle between reason and enwtion conducted through legal and nonlegal texts, with 
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the l'\ . .1llgl'lit·,d l'rotl'\Ll11t lll'viv,d emh"dyi11g the l(11n'' "r tht' I k1rt. 1'1 lly thl' 10-tlh, rl'ligiou' 

ev,111gl'lislll \\·;1\ "till' l.irgl'\l, ;111d lllmt ltlrlll!d.1hk, \td1ndttm' i11 J\1m-rit·.111 \lll'll'ty."'' 1 lll'\!l\·,il1\t 

l'iltlrt\ ;1t 11H1r.il rcl(1n11,1tiLl11 l'Illhr.1cl'll .1 rht'tLlric.il \lyk th.it w,1, hLlth e111LltiLl11.il .111d im.1gi-

11.1t1\·e, ' 1 whLTl' l(:eli11g' "pn.1ted "\ih, l'll'l'tricitv Illll\'i11g through the tl'kgr.1ph l111l' tll ( ;lld, 

whLl WLll!ld rl'\jlllllll tll the 'l'lltkr 11prn1 rl'tTivi11g the llll'\\.lgt'."" Thi' L'V.Jllgl·lic.il o;tvk Ii.id ;1 

widcspre.1d illlllll'lln' rn1 J\mnic;111 clllture hcyLl11d thl' plllpit .1s lurid litcr;1ry ,k.,nipllrn\\ Lll.vin· 

hec.lllll' lllllrl' Cllllllllllll,' 1 1:1cilit.1ti11g ,I 11.ltirnLil ,.()11\'lT\,ll!()ll .lhlllll lllllr.d reltlrill \Vith CllllStl

tutirni.il i111plic.1liLl11s. ·k111pL'r.111l·l· litn.ltl!rl' \wc.1111L' 11\llrL' ;11HI 111orc dr.1111.1lit· .11lll \l'll\,1tirnJ.d i11 

tksnihi11g till' \()Ci.ii ,!Ill\ i:m11li,il elic'l·ts or.ilcll\ill\ 11\l', ,I rhL'lllnl·,il l.il·tit· l'lllhr.1cnJ hv ;111tisbvcry 

Illl\'els li·0111 the pcr1Lld ;1s Wl'li.' 1 

Ev.111gelicil 111m'l'111ents i1Jllm·ntTd ;111tcl1ellu111 n1mt1ll!l101Lil nilturt' 111 .1 r;111ge Lll·w.1ys, rl'.ll·t

i11g :1g;1inst the ide;1 that CLlll\litutiLl11.il i11tnprl'L1t1011 w.1s the l':<:clu,iH' lnr.1i11 or.1udgl·s ;md 

rl'.Isrni." JLlhll ( :0111pt011 descnhe' till' lln·iv.il1sto;' 11\l' "r l.1w ;1s .1 t"ol l(ir 111lH.il rl'l(m11 throllgh 

zL-.il()m l'lforh l() .1hLlli,h ,J.1,·ny, .1kLllmL .111d ILlttl'rie,, driH'n h· the lx,lierth.11 "the will orde111-

ocr.1ti,· 111.1joritie, should he ,ICCLlrded grc:1tn \\'eight in comtitutiLln.d .1d1udic.1tirni."'1
' In turn, 

"thl' judici.1ry c1111L' lo he viewed as ;1111011g the 11H1st sl'rILlll' ()h\l.!cln hlLld .. i11g 111or.d regl'll

er.1tilll1," ;1s rl'it1rn1 L'iltJrl\ Clllll' i11to nrnllict with CLlll\l1lutiLl11.d rules th.it prott't'tl'll property 

rig\il\,t\ll' lllOVL'llll'llt orgLlLld\ through illll'r\l.lle 111.JrKl'ts,.111d the rights ol.,b\'l'hll\dcr,.' 1 Judges 

rqll'.lll'dly innlKl'l\ thl' (:<llltLll'l.s ( :J.1uo;e [ll strike dllW!l eJi(Jrl\ t() illlLTicTe with l':O:i\li11g st.Ill' lot

tny gr.111ls, upheld till' comlillltiLlnal prnpnlv righto; Lll. liquLlr lil'l'!l\el'\ whme liwlilw"d' Wl'rl' 

thrl'.ltl'I1ed by tl'l11\1l'Lllll'L' kgisl.1urn1, .111d rl'linl upo11 till' l'ugitiw Sl.1\'L' ( :l.lll\l' t" 'trih· dow11 

o;t;1tl' bws that prntl'ClL'd L'SC;Ipl'll sl.l\n. '' In rl·sprnlsl', cv;111gclicds "re.1ned .1g.1i11sl· the e\n·.1tio11 

oi'bw i11tll ;u1 mtric.1te ')'\ll'Ill Llrrl'.I'"n hy i11,im1.1tillg th.it l.1wycr' ... sq1.1r.1tl'll 'uhst.111n' li·Ll111 

fon11, spirit frrn11 letter, ;11ld s,1cTiliced .1us1 ice lo tl'c\rnic.dity."'" 

J\hLlliti()11ists, 111.111y with deep rnLlts i11 l'V,ll1gcl1c.d rl'iigi"n ;111d tr.111sn'ntkllt;ilism, 1
•
11 Usl·d 

e111otillli.d rlll'toric tll .1ccrn11p;1ny their kg.ii .1tL1ck\ Lln ,bwry.'' 1 ( )11 the kg.ii 1i·rn1t, ,111t1,J.1wry 

activists rL'lied Llll ;1rgu1m'lll\ h.1,ed i11 1utur.il l.1w ;l!1d mor.il pri11cipk to .1ddrcss .1 comtitutiLl1J.d 

tl':<:t that ()ilc'1nl kw kg.ii rl'Il!l'dil's l(ir ;1ddrl·ssi11g ln1111.111 h"ml.1ge.'" ( )lltsitk the CLlllrtrnLllll, 

they rclil'll Lln ;1 l.111g1uge Lli'ILTli11g tll ere.Ile "111ora\ shocks" a11d 111otiv;1te popul.!r supp()rl l(Jr the 

;1h()liti()nist cll!se. 1'
1 J\holiuo11ist1l;1rr:1tiVl's ;1hLlut the 1mtitlltion orsl.1vny Llill'll l'\'oked symp.1thy 

;md 111ourni11g for ih victi111s, while porlr.1yi11g the South .Is i111!1llllle to the l'llllll!Ollal imp.Kl or 

hum,111 sulfrri11g. Through "imlig1J.1liLln r.dlil''" throughLlut the North, they "'ug\11 lll 111ohili1l' 

"ppositiLlll lll thl' ,J.1,·e pmYcr ;n1d L1cilil.!te ",1 "'11sl' "r 111or;il 'li\lL'riLlrity .rnd unity "r purposl' 

by dl'lilli11g sl.1\.L'n·'.s ,·ha11Jpirn1' ,!, till' llbjl'Cl\ ()r rightl'llUS llUtr.1ge." 1ol J\11ti,J.1vny ll.1rr.1tives or 

the 10.'>11, ;md 10-tlls Llllc'll ,·Llnl.li11l'd gn1esrnlll' .ICCllllllls Lli'IHllll.l!l p.1i1J .111d \Ulfrr111g de,igm'd 

tll ere.Ill' strong lc'l'lingo; Llrsy1np.1thy, l.1yi11g thl' l'"Pul.1r grollIHIWLlrk for .1 right:-. discLlurse .111d .1 

,\iii[ in 111or.il rc.1soni11g th;1t nil111ill.1tnl in till' kg.ii rel~irim "r the lleco11structiLl11 n.1.'" 

B. fuclicial interpretation 

It i' dirlinilt to ch.1r:1t'll'rize the c;1rly nilll'tl'l'Illh-ce11lury rl'l.1tioll\hip hl'l\\'l'l'n .Jllthci.il intnprc

l;!li011 .111d emotio11 i11 .1 llll>Illllithi,· w.1y. Most, though ccrl.!inly llllt .dL kg.ii historiam desnihc 

l';1rly 11i1Il'll'e1Jtl1-n'11tt1r\' .iudi,·i.d i11tcrpret.1ti()11 .1s hc.1\·ily i11ill!L'llcl'd by il1Slrtlllll'Ilt.di,111,"'' ;1 

thcLlry Llfrl'.1soning th.it l'IlllTged fr"111 the crnrn11on-l.1w tradition ;H1d trl'.1ted.1udgl'-111.1dc l.1\\' ,1, 

lllUl.!b\c ;111d challgc1bk ill till' Sl'rVICl' or Cl'rl,llll \.irgn SLlCi,iJ go.ii\, like L'Clllllllllll. prmpcrity .l!ld 

the prl'\l'rV.1lioll of the 11.1tio11.d Ullio11. 1
•
1 Whik still 111;1inLii1Jillg .1 dc'l')' c01rnnit111,'11t to the ll\l' 

of rl';1so11, preccde11t, .ind ILlgic.il inkrc1HT i11 .1udgi11g, till' instru1m'11t.ili't approxh .ilsll .illmwd 

sLll!lL' sp.!Cl' l(ir .1udgcs lll l'Xpcrie11cc L'Il1Lltio11 ill thl' intnpretiw pnKl'"·''' I )uri11g tlm period, 
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the effective ad111i11istr;1tirn1 of L1w w;1s ortc!l !illked to fc·cli11gs, with the ide;il Jurist 111;1i11L1illillg 

.1 strollg, love-like, ;1flc·ctive holld with .1ustice, u11if(ir111ity, or prosperity.'•') !'ctn K.1rstc11 describes 

.1 "Jurisprude11n· ol. the I lc.1rt" th;1t w.1s e111hr.1ccd hy srn11e ;llJtehellu1n juriqs (particuLirly out

side the NorthL«lstL'rll judici.il L'lite), whose religious convictions illflm·11Cl'd thL· ;1pplic.1tioll of 

COllllllOll-J.1w rules to .1id till' VlelilllS o( eCOllOllliC growth ;n1d l'lltrl'prl'lll'Urship. 111 

At the s.1111e ti Ille, e.1rly A1nnic.111 JUdges .ilso dc111011str;1tnl .1 stnrng respect for rc;1so!l, s/11n' 

daisis, .111d Lnglish crnn11101J Liw. K;1rstell ide1llifies a disti11ct "Jurisprude!lce of the I lc.1d," 

whne .Jlldges routinely invoked precedent ,lJld tools o( logicJI i11fl'rl'lllT to position L!w as ;! 

r.1tio11;JI i11du1·tive pron·ss LlthL'r ;] lTL';ltiVl' tooJ to 1:1ciJitate ;J LJrger Sl'l of' norlll:ltiVl' v;Jlues. 11 

111 c011tr.1st to private Liw, whcrL' i11Strt1nll'1lt:dis111 re111;1im·d do111i1L111t, for111;dis111 do111i11atcd 

the public l.1w ;1re1L1, orten ;1s .1 tool for judges to co11str;1in legisL1tive dforts to redistribute 

wc.dtli. 1' 

'l(i till' cxtl'lll th.it rc.1s011 .111d l'lllotion wnc .1hle to coexist within the judici,d sphere, 

the sl:1tus quo hcc.1111c i11crc.1singly u11tc11:1hk as the judici.d hr;lllch, and crn11111011 Liw c;1111c 

under political .1tl:lck during the JciT(:rsonia11 and Jacboni:1n er.is. As codific1tion lwg:lll to 

suppl.11ll co111111011 l.1w in the 1820s and the politic;d L'11virorn11e11t hec.m1e i1Jcrc:1singly skcp

ticil of1udicial power, influenti.d Suprcllll' ( :ourt judges l(iught b;1ck by cLiirning i11terp!'l't1VL' 

kgit1111.1cy and sup!'l'11i.1cy h;1sed 011 their ability to suhordi11;1te then1sL·lves to the will of the 

people .is expressed in writtl'll codes and the ( :011stitution itselr. Narr;1tives of.judicial power 

i11cn·:1singly tff.ltL'd Liw .is .1 sciL·nn· best practiced hy exiwrts in the :irt of deductio11 .111d 

rL«1srn1 th.it would re111.1i11 u11.dfrcted hy thL· tL·111por.1ry nr:itic sw.1y of popuL1r p:1ssions th:it 

SUlTOUIHlcd thL'lll. / \ 

Joseph Story, :1 SuprL'nll' ( '.ourt justice, l.1w profc-ssor, ;1uthor of a highly i11fluL·11tial 18.l.l con

stitutional Liw treatisL', and published poet, led the battle to i11suL1te co11stitutional Liw il·orn the 

di\.·cts of collective L'111otio11s .n1d their potc11tial effects 011.1udici.d imkpe11dencc .md suhjecuv

ity.11 I 11 his ( ·""11111rnt11rics 011 the Co11sti111rio11, Story lame1llL'd tlut 

the ruks or interpretation have otlell hec11 shifted to suit the e1m·rgc11cy; a11d tile pas

siollS ;11Hl prejudiCL's of the day, or the 1:1vour or odiu111 of a particuLir JllL':lstm', have 

not inll-cqucntly furnished /l Jll()(k or .1rgu111c11t, which would, on the ()Ill' h.llld, leave 

the c011stitution crippled ;llld in:1ni111:1tL', or, 011 the other hand, give it an extent ;llld 

cl.1sticity, sulwcrs1ve of .di houmbries7 ' 

Ill Jim· with the growillg trc;1tise traditio11, he s.lW his t;1sk .IS ;1rtirnlati1Jg "trtil' ruks or i1Jterprc

t.1tio1J so tl1.1t we 111;1y h;1ve so111e fixed st:111d.1rd hy which to 1nc:1su1-c /the Co1Jstitution's/ 

powers ;1nd li111it its provisions" 1'' :llld worried about "how e:1sily n1C11 s:1tisly thelllsclves tli;it the 

( '.011stitution is entirely what they want it to lw."11 111 1835, l.1wyer .llld orator l-lor;1n· Binney 

lkscrihcd (:hie( Justin' John M;1rshall's .1udicial 111ctlrndology, placing constitutional law solidly 

within the exclusive do111ain of1udgL'S .11Hl ration;dity. In llinney's depiction 0CM;1rsli:dl, "/r/c;1soll 

is the great ;1uthority upon co11stitutirn1.d questions, a11d thL' L1rnlty of rc:1so11iug is the only 

instru1m'Jll hy which it should he exercised."-;' 

lle:1son hec11J1L' ;1 tool to est:1hlish judici.d suprcu111cy over comtitution;1l i11tcrprL'Cltion, ;1s 

Story's solution to intnpretive 11dkahility was to identify the Suprc!lle Court ;1s the "fi1J;1l 

!llld COil]]]]()]] .irhitcr" or COllstitutioll!ll !lle;Jllillg. /')Elite jurists heg;m to Sl'e Liw ;Js a speri;dized 

'>cielll'l' that should he governed by tr;1iued prof(:ssiollals - illdividuals whose powers of ohsn

v.1tio1J .!lld cxperiellce g;1ve them the unique ability to discern gcuer;1l pri1Jcipks thllt would 
k.1d to ;1 "r.1tiou;d u1Jder'>t.u1ding of the universe"'" th;1t existed ;1p11rt from their person.ii 

subject in· v;dm's. ( '.01Jstituti01Ld l.1w, fro111 this perspective, hcg.lll to look less like a '>pcci;1l 
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Corm or "popul.ir Liw" ,\ltd more like "ordin;1ry h\v," \Uhjcct lo intnprctiVL' ruks dl·sig11cd ;md 

i111pknll'llll'll by .iudgl'S. 01 

The dichoton1ot1\ rl'htio11,hip hl'tWel'n p.1\\ion ;ind rl';\SO!l not ollly rcllcctcd Elllight

l'llllll'lll thinking hut ;tisll served thl' intLTl'\l' ol- thl' i1Hrl';tsingly l'litl' .l!ld prnfi.·\\ion,tli1nl 

kderal judiciary. In ,1 conipctition with politil·:tl p.trlil'' for intnprctiw pown, Story .md 

other-; hl·g;1n tu n·inl(1rcl' tltl' idc:1 tli.it thl' .iudici;1ry\ illStitutirni.tl CO!llpell'nCL' w,1, h,1-.;l'd on 

it, ability to hri11g r,1tion,tlity to thl' lq_-;;tl 'Y'll'm ;l/Hl rl'tn,1in i1Hkpl'ndl'11l li·()\l\ politic, .1ml 

popuLir will. In thi' Colllc:-:L, it i, !lot -.;urprising th.it thl' dividl' lwtWlTll rc.1son .u1d cmoti011 

lwc;1u1l' one way foi- ,mtebl·lltnu judges lo di,1ni\\ ;1bolitioni\l elforts in the 18..\(1, .111d 18'i0s 

Lo \T,td comlitution;tl ll'.'.:l\ through ,l\l l':-:plicitly 111or;tl km. M;111v .1urists s.1w the :intishvny 

n1ove111e1ll\ move tmv;ird kg.ti :1q . .>;uml'!lls h.1snl in n.1L1ir.tl Lt\\" .ind 111<n;tlity ;is .111 .1ll.Kk 011 

the po\itivi'11l that c;\Illl' with the invelllioll or,\ writ lei\ ( :omtitutioll,0
' illviti11g too llll!Ch 

subjectivity i11to till' pron·ss or dciining C01lslituti01ul ll1l';llli11g·'; !(1r ;\ fou!lding doetnlll'lll 

tlLtl wa-.; suppo\l'd to l'Illl)()dy core prillcipks th;ll rcm.iinul coll'i'te1!l ;icross gl'lll'Lttions. 01 

In rl'jl'Clillg ,\ll ;inti,J.1very re;1ding or thl' Nnv Jnsl'Y ( :onstituliO!l in 18-l'i, the New Jersey 

Supre1ue ( :ourt disn1i"ed thl' 11;itur.tl Liw .irgtnue1!ls m.1de by abolitionists .\\ ",1ddressed 

lo the l(:l'ling'" r.ithn th;rn to "the kg;tl intl'ilige11LT ol. thl' court."'-, Judgl'S rl'\fHl1Hkd lo 

.1bolitioni-.;t ,1rgUllll'nl.s with :in innl',1,ingly l(1nu.tlist, r.1tirni;tlity-drin·n conception ol" thl·ir 

mvn rok, ;is ;1ntisLivny .iudgl'S prol(:ssed hl·lpkS\nes-.; whl'll conrrnnted with kg;tl .1tL1Ck, on 

sbvery.°'' Story, the .1utl1or or thl' Suprctlll' ( :ourt's dl'Cisio11 in i'rilZ_~ I'. l'rnll.1)'"'<11/Id lkcLiring 

a 'iLlll' kidn.ippi 11g Liw U nl·oml it u tio11;tl under thl' ( :omt it u t ion\ I 'ugi tive SLtVl' ( '.1.1 uSl', wrntl' 

to :1 li·il'llll after thl' dl'ci'iion: "you k11ow !"ull well th.it I h.1vc l'Vl'r been oppos'l'd to sL1very. 

But I take 1uy sL1IHhrd or duty '" ;1 judgl' 1i·on1 Lill' Comtituli011."S/ l'.vc11 JustiCL' lknj,11\\in 

( :mti'i's bliqni11g di\'il'llt in /)red Scott rl'inforcl'd this concq1tion ol"the .1udici:il role: "(;l·nn.tl 

considn,1Lions COIHTrning thl' social ;ind mor:tl evil-; 01· -.;J.1vcry" were "rl':1so11s purl· Iv politi

c;tl" th.it ni.1de "judici:tl intnprl't.llion impos-.;ihk bl'l";IUSl' .iudici.tl trib1111.tls c.1n1ml tkcidl' 

upon political considcr;1tirn1s.""" 

\'opuJ:tr J\111nicl!l ;tuthors l\Oticl'd thi.s lllllVl' toward thl' subli11i;1tio11 or judici;ti l'!llOlion, 

.llt:tcking_judgl'S WhOSl' l'lllhr:tLT orration:tiity ;tnd itlrlll.llisll\ i1m11unizn\ thl'tll f"rrnn lhl' reclings 

m·cess.iry Lo gc11cr;1ll' rnor;tl lrntr;tgl' and .ipprl'ci.ite the hu111,1n suffering C:tllsl'd by sLtvny. In ;1 

p.1ir or tc:-:ts, /l Key to 1 !11c!£· 'lill11 '.1· C ,'r1bi11 and I )red: A '/iilc oj"r1 C ;rc11t I )is11111/ .'>11«11111>, I Ltrrin lkechl'r 

Stowe cot1lkmncd "the 'il'Vl'rl', unllinching ;tl"CllLKY of logic""" in J\111nil".lll leg.ii decisions, .is 

judgl's with "unllinching ctlm1Kss .. w;tlk . t11rnugh thl' 111ost l''.':ll"l'llll' ;tnd terrible results 

;1ml nrnclusi011s, in ol1L'dicncc lo thl' Ltws llrkg.tl truth.'" 111 J\judgl' in Stowl''s 1wvl'l Drnl revc,tls 

th;it hl' "c,\11 only pcrn·iw and decL11-l'. Wh,tl I Sl'l', 1 111ust spl';tk, though it go ;1g.1inst ;111 rny 

!(:clings .t!ld all my seme orright.'"' 1 Whiun.l!l's idc;tliYcd vision orLtw in "(;rl'.ll J\rl' thl' Myth," 

sitll.tlcs "Justice" not in "kgisLttors or l:iws"lntt i11 thl' "Soul," with "pcrli.Tt_1udges" ruling "on 

Lhl' highl'sl grnl!tHk'"'' J\nd in _l;nm·s l'l·ni1tHlrl' ( :oopcr's 'f'/1c l'io111'l"rS, Judge M.1rn1;1duke 'krnpk 

!ind' his co111n1it1ue11l Lo l"l'.tso11 .tnd 1.1w in dirl'cl ninllict with thl' unbounded spirit ol- li-01Hin 

culture l'mbodied hy N;1tty l\u111ppo.'" 

The pre-Civil W.1r h,1ttks m·cr intnprl'Liw pown ,u1d methodology wol!ld culn1in;1ll' ;dter 

thl' W;ir ill the triurnph orkg:tl fon11,ilis1l\, with judges purporting to ;1d111inistcr Liw ;\S ,I Sl"il'lll"l' 

govl'rlll'd by logic ;ind inli.Tl'IH"l' frrnn precedent. Melville's ( :apt;iin Vere in Bill)' Budd would 

COnll' to l'lllbody the spirit or the !llor;tl-fonn:tl divide, ,1gonizillgly ff]ecting ;1ny ,tppL'.tl lo "pri

\',tll' conscience" ill Sl'llle11cing !lilly to de;ith."~ Ye,l\"S or l'lllotioiul struggle (,nl\ong ;\ multitude 

of other Lictors) kti: llLlllY J\mcric.ms l'.lgl'r to turn their ,tttention ;1w;1y li·om politic' :md m;1ttn' 

of COllStilution.tl intnprl'Lltio!l, k,tving Lhl' fl·dcr,tl _iudici;iry ;m1pk nlO\ll lo dun thl' CoUrSL' or 

the lZcn1nstructi011 An1l·ndnll'llts in the w;1r's .ilter1n:1tli. 
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II. Constitution as instrument 

Judici,d el forts lo e111pl1;1size the i111porU1JCe of rc1so11 i11 c011stitutio11,il i11terprctatio11 ,ilig11ed 

With Olle of the ( :011slilulio11\ criticiJ i11slrllllJeJJt;JJ fu11ctio11s: lo SerVL' ;JS ,Ill eLJhor.Jle systelll of 

e111oti011 1n,111.1ge11ll'1Jl, ch;1111JL'li11g popuLir p;1ssio11s into i11stitutio11,il structures designed to hri11g 

delihn,1lio11, C()JJlL'lllpl.1tio11, ,llld r.1tio11;ility i1llo Lk111ocr,1lic Liccision m,1ki11g.'" The docu1ne1ll 

W'1S written hy '1 group or elite sl;J[L'Sllll'll who S,JW coJiccti\'l' e!l!Olio11s ,JS voJ.1tiJe .111d ch,Jotic, 

thrc.1te11111g lo co11slilutio11.d c01rn11it111e1lls, crnmected to divisive LKtio11;1lislll, ;111d :1 pole11-

t1.dly destructive l(>1n· i11 public lilc'.·u, The h,·Jief th.it "the p.1ssiom of JllL'll will 1101 ,·onforin 

lo till' dicLJleS oi' rl'.JSOIJ ,Jilli justice without COl!str;1i11t"'I/ kd lo the design of COllStitllllOl!,iJ 

i11stitutiom like ,1 hic.1111er:il kgisLiture, Lirge kgisl.1tivc districts, ;111d :lll onerous ;111d ti111e

cons11111i11g .11m·11Llme11l pron·ss tlL1l would slow puhlic decision lll'1ki11g :llld :illow rL'.1so11 lo 

Like hold.' 1
·' In his 18~(, Co111111mtarics 011 /l111cric1111 Lall', J.1111es Kent cornpk111e11ted the Se11;1te's 

:1hility "to destroy lhL' L'ViJ ciTn·ts of' sudde11 ,Jlld slrol!g L'XCite111e1ll, :llld of precipit,lle llll'.ISLJreS 

spri11gi11g li·orn p:1ssio11, c1pricc, prL:JUdice, pers01d i111lue1JCe, ;111d p.irty i11trigue."'1'1 

I-:.1rly 11i11L·tee11lh-LT1llury kg;1l and politicil elites uhoed Fou11di11g er.1 lx·lids ,il1out "p.1s

sio11 's" detri1ne11L1l irnpxt 011 puhlic dL'L'isio11 111,1ki11g, seeing ,J clc,ir divisio11 hetweell L1w .md 

politics as vit,il to LTL«lli11g the suhility 11eCL'ss;1ry l(lr ,J crnrnnerci:il ec0110111v lo thriw.1 1111 llc,1so11 

held .111 ex'1lted st,llm over L'J11oti011, :1ml thL' effl.·ctivc exercise of popuLir sovereig11ty rL'quired :1 

h,il,111L·e ofhotli. 1111 Jelfi:rso11 11otL'd t!L1t ",iltl1ough the will or the peopk is i11 :ill c.1ses to prev:1il, 

tl1.1l will to he rightful 111mt he rL«1so11;1hk." 11 " /\s 111oh viokJKL' hn·:1111L' :1 grL«llLT thrL«ll i11 the 

18.ll h ,111d .st.11·1,·d to .ilfn·t the 11.1tio1Lil deh.llL' over sbwry, colkctivc e111otiom heg:111 to see111 

1nore d.111gnous ;11HI destructive to the ruk of Liw. 1111 111 his 18]8 l.y,Tu111 speech, /\hrah;1111 Li11-

col11 rei11l(>rn·d " sl1.1rp hiL'L1rchy helwee11 rl''1SOll .11HI e11l0tio11: "p.1"irn1 J1;1s helped us; hut can 

do so 110 111ore. It will i11 ruture he our L'11e111y. lfr:1so11, cold, c1kuhti11g, u11imp.1ssio1JL'd rc:1s011, 

111ust furnish .ill the 111.1terials for our ruture support :111d dcil.·11n'." 111·1 /\11tehellu111 judges often 

echoed thL·se the1l!L'S, w;1r11i11g :1hout the thrL';Jl that popular L'11J0lio11s ;111d passion presented to 

the co11stitutio11.il regime ;111d the ruk of hw. 1"' 

/\mo11g m;111y other f'orces co11trihuti11g to till' fr:1g111e11tatio11 of the U11io11, 1111• growing scc

ti011.ilism i11 thl' ] 8..j(), ,111d 18')()s pl:!Cl'd extreJllL' preSSllrL' 011 the ;1hiJity or co11slit11tio11,J! institu

tiom to me politic:d comprolllise .1s a 1nech,111is1n to n1;llJ;1ge emoli011s i11 thL' .1hse1HT of ,1 soci:il 

or politicil col!SL'llSLJS ,1houl how to dl'.il with sl:ivcry ,111d wester11 exp;1mio11. 111 hoth North 

,ll)d South, ll-cli11gs th,ll were i1Kxlric.1hly linked to 111m.il .1ud~1ne11t 1" 1 helped LTL«Jle ,1 pol.1ri,ed 

.111d sect:1ri:111 politic:il e11virn11111e11t, rcsultmg i11 :1 JLltion with two wry ditfrrl'lll e111otio11;1l 

suhnilturl's tlut comtitutio11,d \lructurL'S sn·111ed u11:1hle lo ,k:il with effi:ctivcly. 111s Jealousy, :111 

L'J11ot1011 viewed with sh:1rp disd:1i11 hy 111,111y Northnncrs, hecl!lJe a source or section:il unity i11 

the South, where it hec.n11e closely linked lo the prosl:ivery c1use and generated a Jllor:1I ohlig:1-

tio11 l(>r Southern whites to dl'rend their rights ,l\ld honor ag,1iml Northern i11rri11ge1nents. 111 

the North, fl.·elings or i11dign.1ti011 :1hout sl:ivcry, the l1L';1li11g of'Se11,1tor Charles SU!lllll'r Oil the 

llorn· or United St:ill'S s,·11.1le, ,111d other ;1tho11ts "nurtured" sense or llloral supniority ;111d llllity 

or purpose"'"" :1g.1i11st the si:iVL' power. M;111y ;JJ!lehl'llu111 co11stitutio11:il lllOVL'lllelltS i11cre:1si11~ly 

n·Ji,·d upon ,1 "p,lr.llloid style" th'1t saw crnispir:JCies ;1t the heart of/\lllnica's prohlcllls, 11 " tri~

gering strong l(:eli11gs ,l\ld sh,1rp in-group/out-group distinctions th:1t co11trilrntl'd to sectirnul 

division. These cultur:illy v.ilid.1ted elllotio11s gennated ,1 strong seme of regio11:il :1llegi;111ce, 

lll.1ki11g efforts hy c011stiluti0Jd i11stitutio11s to ge11cr;1te political or kg:il compromises ;1hout 

sl;1very 11e;1rly impossihk. 

/\s these le11sio11s l1L'L«lllll' 1norL' acute, the ,·011stituli0Jul system's i11.1hility lo 11w1,1ge the dfrcts 

or p.1ssio11 hL'C:lll\l' ,J lll,IJOr prcm·cup.1lio11 ;llllOJJg politic.ii elites. Throu~!ioul the k;1d-up lo the 
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( :ivil W.ir, nwiy heg.111 to li-a11Jl' the c011ilict in e"plicitly en1otirn1:il llTlll\. I ),uiil·l Wd1stcr Ltllll'Illl'll 

lh:tl sl.ivcry h:td brought up "griL'V:lllCl'\, rc,i\ or \Upposed, )t\1.llj :i\il'll,lle the lllilld\ or Olll' porliOll 

or the COUlltry ii·om the OlhLT, e":l\\K'Llll' lhl' ic'l'lillgs, \Ubdue the scme ol· fr:tllTll,i\ COlllll'Cl, ,l!ld 

p.1triotic lm·e, :uid 1m1tu:il reg.ml," 111 whik _Jl·ncTs011 w:1rned th.it :1ntisL1vcry :1ctivi,1ll would "kin

dle such tllutu.il .llld Illort.il h.1tred, ;1, lo render sq1.1r:llirn1 prci<.·r.1hle lo l'lcrn:il di"·onl." 11 ' 

i\11 e1nolion:il dise,l\l' rl·quired :111 e1llolioll:il curl'. 11 ' l'.111otio11S that brought divnge1ll pnspl'C

tiVl's logl'lhn \\\Tl' \l'l'll ;1s critic.ii to l'IJsurillg th.1l till' ( :01JSlitulirn1 lll.Jdl· good rn1 it' prn111i_,l' ol

pcrpl'luity .l!ld politic.ii t111io11,.1usl .1s divis1w e111ol101l\ wne Sl'l'll ,is pivot.ii to ll»trillg th.it union 

:1p.1rl. i\s Mich:1cl Woods de1llrn1str:1tes, all ":tlfrctivc tlic·ory ol- the Union" pnv.1ded antdwllurn 

AllllTiClll politic.ii culture, e1llhr.1ci11g the idc1 th:1l "the· powl'r or keli11g, llOl l(in·e, lll:tdl· the 

Ullited SLttes ulliquc·ly h.trlllollious ;1lld li-cT." 111 l'olitici.1m frollt :terns; till' ickologic·:il 'PL'Clru111 

thouglll thc· key lo resolving '>L'clioll:il co11il1n L1y i11 cultiv:tlillg "hrothnly kelillgs :111d h:1rnm11y" 

:md ":1 heun lcTlillg :1lld more li·:llnllal sc1lli111elll\ hetweell the South :uid the North." 1" Ill hi-; 

Etrc\wll :1ddrc'", i\lldrew J:1d .. >;<111 recog11i/ed this critic.ii rnle l(ir e111otio11S, .t">LTling tl1.1t the 

"fou11d.1tio11S" oft he comtitulioll.il rc·gillle Lty "ill the alfrctiOllS or the pL'L>ple." 11 '· Simibrly, j:tllll'S 

llucli:111a11 c·autiolll'll "th.it ii. the U11io11 'cut llOt liVl' ill the· :tlfrctirnis or the people-, it lllll\l Olll' 

d.1y pni-;h.' "I I I Johll qui1icy i\d:1111~: dl''>lTiptio11 \V,\S typic:il or lll:lllY wlm S:l\V thl· Ullioll ;\\ ,l tic· 

h:1-;c·d ill il-L·ling'>, i11tuitioll, :tlld spirit: 110 "till' illdi-;,o\ubk \i11k orU11ioll bel\\\'ell the people. 

i,, .tltn all, !lot ill the right, hut ill the he:irt." 11 '1 Ill hi' hr\t liuugur:il i\ddre\\, Li11rnlll rl·i11i(1rced 

thi\ \,lllll' thellll', WhLTL' hL' illl;1gilled ,\Jl i\1llcric1 whne the "lll)"\lic chords or lllL'lllOry" wou\d 

'\well the clmrus or the Ullioll" .llld lll.lillt.lill "our hollds 01· :tlfrc·tirni." 1 '11 

!\-; sL·ctioll.il te11,iolls illnc·asnl, L'v:uigelic.il-; med :1 disnir,ive 111c·thod tl1:1L ":1ddrc\Sejdj itselr to 

the lll'.trt" a11d "Ltyj I the foulld.1tirnl\ or Ullioll ill . . :tlfrctiom, \y111p.1thie,, .tlld hope,_" I' I They 

-;:1w .1 sh:unl religious visioll driVl'Il by c·111otim1 .is the· \olutio11 l(1r :1 prnhlc1ll the 'Yillholic ( :ollsti

tutioll sc·e111nl ull:1hle to solve: 1i:1tio1i:d Ullity. lll Perry Miller\ words. "the· e:-:plosiw IZc·vival bc·c.11llL' 

.1 g,1\Llllt elforL, by illsistillg upoll the· purilic,1tioll or i\mnic:111 he.trls, to rnllserve the \Zepub\ic." 1" 

i\1lldwllum litL'Llltm' kd into l'lfon-; Oil :ill side,, using 1<.·eli11gs both to OVL'rco111L' i11LTL'.1sillgly 

rigid :ind irrenmcibhk \ocial divisiom .llld to stoke political p:1S\ions. Whit1tl.lll's Lc<1l'<'-' ci(C :r11ss is 

a massive litn.iry eCitlrt lo "hold A1nnic,1 togethn" through L'nllltio1i;d tics l(1rgnl by a visioll or 

c01nmon hun1allity, history, ~llld ckmocratic spirit. 1 ~'' Whilill:111 prophesized tl1,1t ":tll(:ction sh:tll 

solve the prob kins or firnlom yn, Thmc who low e:1ch othn ,\dl bcco11K invincible, Tlll'y sh.ill 

make ( :olL1mhi.1 virtorioll\." 1 ' 1 In ( l11clc '/i>111 ',. C11/>i11, l Lirril'l lkcchn Stowe L\sed griel- :uid othn 

colkctive c111otiom lo gellLT:tll' L'ltlp:llhy :ind lo L1cilit.1lL' intnr:1cial h011d-; hctWL'l'll both ch:1r:1L°lLT\ 

:llld ;1ctivist'>, whik ;i\>;o gclln.1ting e1llotirn1.tl rl'SPllllSl'S th:1l wollld help g.tlv.u1i/L' the· :1bolitirn1i-;t 

1noven1L'tlt. 1'0 hnkrick l )ougL1ss said the book "rekilldkd the· slu1nhning ellthns ol-:111ti-sL1vny 

zeal illlo :111 :1ctiw IL11m·. Its rentals h.1ve h.1pti/nl with holy lire 1nyri:1ds who bcforL' circd lloth

ing l(ir till' bleeding sbve." 1 ''• Willi:1111 Lloyd (;,irriso11 had .1 si1nibr rcspome: "W,· collie·\\ to the 

ii·equc1ll llllli\tl'ni11g or our eyes, :tllll the lll:tking or our heart grow \iqllid ,\\ \\';llLT, .111d lrl'illbli11g 

every nerve Within US, ill the \llTllS,i\ or i11cident\ :llld SCelll'S .SO vividly dcpictc·d ill her p.tgL'\."I 'I 

III. Constitution as symbol 

Whik rc:1srn1 w,1s dLTntcd L'\\L'Ilti:tl to dfrnive dcci-;ion 1n:1killg \\·ithin ,1 constitution.ti 'Y\le1n, 

thL' cultiv.1tioll of certain l'lllotions w.1s ,1\so e\\e1itial to co11stitutiollalism 's kgitin1:1cy :111d \llr

viv.1\. ( :omtitulion.tl regirnes \llstain tl1c1mL'kes through -;ymhol. usillg myth. ltlt1nd.1tioll.tl tl'"t, 

iconography, and ritu:i\ to LTl':lll' e1llotioll,i\ til'\ th.it kgitimi7l' the Ll\l' or power O\'l'r e"lelldcd 

periods of time. 1 ~" The creation ot L"Llll\tituliollal systems i' "ideologic.tl alld -;oci.il in JUlUrL'," a 
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process th;1t requires ;1 culture to "shill: ;dlcgi;1nccs, rcdig11 sources of;iuthority, and cultiv;1tc new 

ide·11tities, n1ind-sets, ;11lll h.1hits consistent with good citizenship." 1 "1 
( :onstitutio11s .1rc ;1 lcg;il 

i11Slru111,·11l (or ni;iking ;111d pre'"'rving long-terzn soci.il co1rn11il1J1L'nls, 1 '" .JJJd sy1nhols L1cilit;1te' 

the ;IITcctivc .1tt.wlm1e1Jls 11en·ss;iry for those c01n111il111e·nts to sust;1in ;1nd lcgitin1.1le' the1melvn 

over tillll'. 111 The dL'lLTJJ1i11.1tion of how individu;ils "/(:It" .1hout the constitution require's .1ttc11-

ticrn lo the use of cultur;il symbols .1s J11uch .JS it rcquire·s .1llcntion lo Liw. 

Within this COJllL'Xl, the n1ost striking thing .1hout the ( :omtitulion ,Js ;1 n.!lion.d cultur.il 

sy1nhol in the .1ntehclluJ11 er.1 is its ;1bsenn'. When co1np;1red with the reverence .ind en1otio1LJI 

rhetoric ge11cr.llL'd hy the I kcL1r;1tion of I ndepe 11de11ce, the I :oundi ng ge11er;1t ion (;1 nd C ;eorge 

W;1shington in p;1rtirnLir), the l{evolutio1w·y W;1r, .ind the concept of Union, tlie ( :onslitution 

itself se·e·111s, ,1l tinws, to ,·11joy .111 .dn1osl sccond-c-L1ss st;itus within tlie world or ;11llehe·l!uJ11 

i\1ncric.111 seJ11iotics, e·111crging .1s .1 nujor 11.1tio11.il sy1nhol only "slowly ,JJJd inconclusivcly." 1 P 

The C :onslitution's C ;olden Ju hike in 1 :·n7 -18YJ .1ppe;1rs lo Juve gc·11e·r.1tnl little enthusi.is111 

(p;1rlicul.1rly when crnnp;1red with the polllp ;111d cirrnznst.mces tli;1t .1ccon1p;inied tlie liltietli 

.lllllivers;iry or the I kcL1r;1tion of lndependelllT in 18'.Yi), In the physic.il dorn1m'nl itself" spent 

1nuch o( its )ln' Civil W;1r lik hiddrn from public dispLiy in the North Wing of the Treasury 

I kpartn1e11t, 1 \J .1rtistic i1n;1ges o( the docu111enl ;111d the ( :onvcntio11 were reLitivcly r;1re·, 1 h ;1llll 

111.111y l.1111e·nted the pcrv,1.sive public ig11or.111ce ;1hout the doet11J1e11t ;ind its provi.sions. 1 "' 

Indeed, the I kcLir;1tio11of1!1depe11de11cc w;1s .11;1r1nore co111111011 and e1J1otion;dly re·srni;111t 

sylllhol in .111te!wll111J1 politic;tl lifr. i\hr;tlJ.11J1 l.incol11 referred lo the· ( :onstitution .1s ;1 n1erc 

"fr.nm· o(silvcr" .1round the lkcLir.1tion's ".1pplc oi"gold," .ind both the· (;ettyshurg Address .111d 

the Lirnncip.1tirn1 l'rocL11n.1tio11 rdi.'rL'JJCl' tlie I >ccl.1r;itio11 and 177<> r;1thcr th.111 tlie· ( :onslituti011 

;111d 1787 ;is tlll' 111ost i1nporL11Jt 11H1111e1Jt i11 the AJ11nicn1 cultur;il 1nythos. 117 Just prior to liis 

i11.1ugur;1tirn1, Lincoln ohserwd th;1t lie li;id "never h;1d .1 (el'ii11g politic.illy tlJ.1l did not spring 

li-0111 sentin1e11ts c1nhodied in the I kcl.1r;1tion o( l11dcpe·11dc11ce." 1 \N When cc>J11p.1red with the 

( :omtitulirni, which w;is incrc;1singly seen ;Js .1 "co1nproJ11ise docu111e·nt," thc l>l'cLir;1tio11 olfrred 

;1 set o( corc pri11ciplcs tli;1t could forlll tlic· h;1sis (or ;1 cohcrc11t ;111d 111Jitied 11.1tion;il idc11tity. 1·1'1 Ill 

Li11col11\ words, it w;1s the I kcl.1ration tli;1t provided the "ckctric cord ... th;1t links tile he;1rts 

0(1i;1triolic :llld lihnty lovi11g 1m·11 togl'lher." 1111 

l!l the lc1d-up to the ( :ivil W.ir, tile sy1nbol o( "UJJioll" did (1r 111ore· work to ge11er;1tc c1110-

tirnul tics "o( reg.ml md rcvcrl'JJCl' ... !of! ;Jtt;1cli1Jll'lll a11d pride" to the Fou11di11g coJJstitutioJJ;il 

regime· th.1JJ the ( :oJ1slil11tioJ1itself. 1 ~ 1 Union iJ11;1ge·ry w;1s COJIJJJlllll i11 ;JJJtehell1111J iconogr;1pliy, 

olte11 portr;1yed hy ;1rtists .1s" ch.1i11 to providc colllfort ;111d re.1ssur.111n· duriJJg ditticult ti111cs. 11 ' 

M;111y politic.ii k;1ckrs bclicwd tlw the U11ioJJ preceded '11ld lLllJSCl'JJded the c:onstitution, which 

co11!ir111cd tlie ( :011stilulioJJ 's st;1tus .1s .1 Sl'Co1Jd.1ry sylllhol witliiJJ the .11Jtehl'il11JJ1 politic-.d order. 

Thl' C:oJJstitutio!l's 1'1ilures aJJd 01J1issioJ1s, includiJ1g the· Lick o( '1llY co1111nil111e1Jl to r;1ci.il 

or sex equ;ility, .dso 111;1de it all e·;1sy t;1rgel for sy1nbolic ;JlLick. lt1dicil ;1bolitio1Jisls like Wendell 

l'hillips c.dlcd it ";1 piel"l' o( p;irclnnent," while Wilfolll Lloyd ( ;,1rrison 1'11nously c1lled it "a 

cow1i;111r with death, ;1JJ ;1gree111e11t with hell." 1 ~ 1 This forced 1n;11Jy to seek out '1lld dew lop other 

tcxts c.1p.1hlc of providiJJg sylllholic v.ilue th.it would gcm·r;1te ;1 slwnl visioll of equ.dity .111d ;1 

crn11111011 scnse o( hun1;1nity. AholitioJJists sought out the Bihk, 1
j
1 !irst-w;JVe' ll'J11i11ists crl',Jted 

the 1848 Se·11ec.1 F.ills I kcl.1r;1 tio!l o(Sc1Jti111e11ts, Whit11w1 cillcd upoll the power of epic poetry, 

while l.i1Jcol11 relied lie.1vily 011 the lkcl.1r;1tioJJ ofl1Jdepc1Jde11n·. 

11· tlie strength of symhols is ticd to ;1 strong fou1Jd.1ri01i;d 1nytl1, the C:o11stilutio11's sc·111iotic 

we;1k11ess ;1s .1 unifyi11g syJ11bol c;111 be p;1rti;i\Jy ;1ttrihuted to" Lick ofcomcnsus ;1ro1111d" 11nifyi11g 

11.1rr:1tiw .1ho11t the hnmding. 111 Secessionist Southcrn lc;1dcrs subscribed to" coJJtr;JCtu.il theory 

.1boul the ( :011slitutio11 's forJ11.1tio11 in which sL!tes r.1tl1cr th;111 the l'eoplc were the .1ge1Jts th.it 

co11stillltcd the· Rcpuhlic tl1ro11gh" lcg,ilistic co1np;iL"t tlL1t could hc rcpucfoted by tlic p;1rties. lly 
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L'Olllr;1,t, U11io11i't' ,,lW ,1 c:omtitutio11 th:1l oht:1im·d its kgiti111.1cy li·o111 thL' l'copk, crc:llL'd by .1 

'L'l ol-tr.1mn·mk11l bomls th.it linked i11dividu.i1, together :1s p:1rt 01·:1 nill,·ctive polity. Till' i11.1-

bility to reco11cik these· two fou11di11g storiL·s 011c tr:11is:wtirn1:il :111d i111pnso11;1l, the other 1m·t

.1physic:1l ,111d .dllTtiVL' - 111.1dc it ch:ilk11gi11g l(ir till' Co11stitutio11 to cohLTe :1.s :111.1tio11.d 'y111bol. 

Ill till' nmvdnl world ol' pmt-rcvolutilll1:1ry sy111bolis111, the ( :ll11,titutio11 did 111.1i11t:1i11 so111e 

cultur:il rckv:11JLT. Whit1n.111 c:illed the ( :011sti1utio11 ".1 pnl(:ct .111d entirL' thing. . thL· gr.111Lkst 

pien· or 111or;i] 111.Ichi11ny l'VLT COl!SlrtiClL'd" wJio,<.' ",1rclnteL'lS Wne SOlllL' lllighty prnphL'h ,!lld 

go,k"l I<· Joh11 C.ilhou11 'itu.1tnl the Comtitutill11 .1t the root oi' the 11.1tio11\ sh.ired l'llll>lio11.il 

L'lllllll'Ctio11, thc i11Slrllllll'lll th.it 111:1dc "the U1lio11 ;1 u11io11 ill truth .I holld or llllllU.i! .ilfrn ,111d 

brotlll'rhood,aml 11ot :1111nc co1111LTlio11." 111 Li11col11 hi1m,·li-rL·li:rL'l!L'ed L'lllotio11' to desnihe Im 
bolld with the docu111c11t whcll dcb.1tillg its 1m«111i11g with I ),1vid I )udky held: "I k lows JthL· 

Comtitutio11J i11 his w:1y; I i11 111im'." 11" J\11d there :ll'L' m1111erous cx:1111pks or the C:o11stitutio11 

Sl'l'Villg ,IS ;1 ii·:1111i11g device for public discourse Oil ,i]J SiLkS or the Sl'Clio11:iJ L'lllllJict 111 the ye:1rs 

right before the ( :ivil W:1r. 11" 

Eve11 ii' the Co11stitutio11 11e\'l'I' :1chicwd true pri111.1cy :1s :111 c111otio11:illy reso11:111l ullirying 

sy111bol, C011Stitutio11:ilis1ll lll'\'LTthL·kss bec:1111e e111bcdded ill the pr:lCliL·es or lllore r:1d1c.i! .111te

bcliu111 soci.il 111ovcll1e11l\ th.it sought to reconstitute J\111nic:1's l(n111di11g co111111it111e11t'. J\, .1 

\y111boJ or popuJ:ir SOVel'l'ig11ty, Writ tell COl!SlitutillllS b,N'd Oil the fou11di11g doCUllll'lll retained 

v.i!ue ;1s ,1 tooJ itll' "public :\Cl\ or dcii:1lll'l'" by groups who sought to re11cgoti,1te till' ll'rlll\ of the 

1787 text. h" Scwr.il groups c11g.1gcd ill acts ofcomt1lutirn1 writing, using this 11cw lrmll orl:iw to 

L'llh:111ce the kg:i! Sl:ltUS or their lllor:iJ pri11cipks :111d for111 ;1 bridge \wtWL'l'll the l'l1Hllio1I.i! World 

oi'politics :111d :1 world ot'law th:1t opn.1tcd by i11l(:rl'll~e li·ll111 u11ivers:d pri11cipks. Johll l\row11\ 

18')(, provisio11:il co11stitutirn1 was .111 i11legr.il p:lrl or his lllllr:il \\',lr ;1g:1illst ,Livery, \\'hik thL' 18<> I 

( :011fi:dn:1te co11stitutio11 de,pite subst:111tial ovl'l'l:ip with the crn!lclll oftl1L' 1787 ( :011stitutio11 

bcc:11m· ,1 vchick l(ir expressing "cultur:il \ovncig11ty" :111Ll "regio11:il disti11cti\'l'lll'\S." 1' 1 l\oth 

docu111c11ls arc cli(ll't' to i111.1gillc a11d i111pl,·111c11t cli(irts to reconstitute the 11.1tio11 i11 w.1y> tl1.1t 

:1ddrL'SS sbvny l~1r 111ore directly th.111 the 1787 docu111c11l L'\'er did. 

( )Jll' rc111arkabk OUtL'Ollll' or the :llltL'\K'lill111 er;1 i\ th;1t the (:011stitulillll l'lllLTgL'd without 

shouidl'1'i11g 111uch oi' the bl.nm· for ;1 co111lict tiut \cit two perl'l'lll ol-thL· J\111eric.111 popul:1tillll 

de.id Oil the b:1ttklicld. If the Co11stitutio11's pri1ll:1ry sy111bolic 111issio11 w:1s to create :111 .11i(:c

tivc c11viroll111c11t of loy:ilty alld :dkgia1JLT that would .11low the lll'\\' ll:1tioll to re\olve disputes 

:1houl deq1-sc«1ted ndtur.d qucstiollS without i1llplodi11g, it i' h:1rd to see thL· 1787 docu111e11l 

a' :111ythi11g short or :111 uttn !:1ilure. Yet despite the p.1r.11mi:1 provoked by the llcco11Strunio11 

J\1l1e11d111e11ts throughout l.1rgc sw.1ths or the Soutl1,h' the l.1tl' 11i11l'tl'l'illh L'L'lltury wit11cssed ,I 

pniod or cultur.il "co11stitutio11 worship," where the ll:ll'Llli\'l' or the U11io11 surviving the ( :1vil 

W:1r 111L«11ll the (:omtitutio11 c111l'l'ged intact :1s well.h' The docu111c11t's subst.111tive .111d sv111holic 

1:1ili11g' \\'LTL' l.1rgc·ly glossnl over, c.111si11g '11u· Ni11i,>11\ !'.. I .. (;odki11 to 11otc duri11g the ( :011sti

tutio11\ 1887 ( \·11lL'1111i:iJ th:1t "so little llll'lllio11 Ji.I\ hn·11 111adl' or thl' f:1iJt1rl' oi' thl' i11strtlllll'lll 

lo ll\'el'l'llllll' the 111;\ill diilicuJties i11 thL' w;1y or its origi11,tl ii·,1111L'rs." 1' 1 

IV. Future work 

While it has attLlL'tl'd i11cre.ised \Chobrly ;1tte11tio11 i11 rel'L'lll yl'.Irs, thL' licld or l.1\\' .111d L'lllOtio11s 

rc111:1i11s J'l'i.1tivcly new, :111d thl'l'L' ;m· 111.111y opportunities J(ir 111.tjor i11tLTd1sc·ipl111.ll'y co11trihutiom 

tlLit u'e 11i11ctcL'llth-cc11tury legal ,\lld 11011\cg.d sourL'L'S to develop richLT historic.ti .111d ndtur.tl 

:1ccot111ts of co11stitutio11.tl l.1w from tcxtu:d, i11stn1111c11t.tl. and s\'111holic pnspectiw'. 

Within the J'l':lilll or tl'xt, thnc i' 110 Clllllprelll'llSiVL' ,\LTOlllll oi' thL' l'Volvi11g .111d historic.illy 

COlltillgl'llt rl'Jatio11ship hl'tWL'l'll L'Ol1Slitutio11;i] i11tl'rpl'L'Lltim1 :tllll e111otio11 or oi' thl' \\',lys th:1t 
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tlie rel.1tiomliip deVL·lopcd dilfercntlv fro111 otl1n c1rc.is ofkgcil doctrine. f'rrn11 this st.1rti11g point, 

till'l"l' Clrl' ,J lllllllher or Ulldl'rexpJorl'd .ire.is: in .J systelll thc1t lllClillt.llllS si111uJt,llJeOUS nOrJIJ.Jtive 

COllllllit111e11l\ tO JUdi,·i,il suprelll,IC)' ,nid V.lrious iclrlllS or popuJ.1r C011Stitutio11.ilis111, how did 

shilli11g Jx·Jie(, ;Jhout tJie effect or dilfL'l"l'lil l'IJlOtions Oil leg.ii ,llld politic.ii dl'Cision lll.lki11g 

inllue11n· institution.ii pm\'l'r struggles o\"LT co11Stitution.il 111c.1ni11g' I low l1.1n· 11011kg.il lL'\l\ 

dcsnilwd the rel.1t1011ship lwtwn·11 l(:eli11gs .111d kg.ii decisio11 11i.1ki11g o\"l'r tillll' .. 111d to \\·h.1t 

extL'lll do liter.1ry .Jilli .1rtisti,· portr.1ycils of tl1.1t rel.1tio11ship i11l]u,·11n· or .1ccurc1ll'ly rl'ikct th,· 

,ll"[U.JJ Jived l'Xfll'rielll'es or prc1ctitiOllL'rS,_JUdges, ,Jilli othl'r ,JC[ors With ill the leg.ii S)'Stl'lll; J JoW 

do 111;1.1or co11stllutio11.il disputes, like the lL'JJsio11 hctwn·11 11.1tio11.ilis111 .111d st.Ill' sowrcig11ty, 

.1dopt 11.1rrc1tin·s with .1 p.1rtin1l.1r c1notion.il v.ilc11n· within .111d outside Liw's do1n.1i11' I low did 

discoursL' .1hout L'llllltio11 help to dl'iim· .111d ;iltn i11tcrpretive struggles ovn cl.1\S, sex, .Jilli r.1ce' 

Whcll suhc.Jtl'gories or pcrso11s \Vl'rl' see11 .IS c.1p.1hlc or h.1vi11g l'lllO(IOl]S (or rnily c.1p.1hk ol" 

d ispl.1yi 11g p.1rt icu l.1r l'll ll it io11s), .ind how did kg.ii pr.1ct 1 t io11ns use 11.1rr.1t ivcs .1hou t e111ot ion.ii 

,-.1pc1city to re111liirCL' co11st1tutirn1.1l c.1tq~oriL·s or spur crn1stitutio11.il ch.1nge; I low did l<.·eli11gs 

.1risc ,1s cl dy1J.11nic i11 the i11tnpret.1tion of st.Ill' co11stitutio11s; I low h.iw chc11Jgi11g cultur.il pn

ccptio11s c1hm1t colkctivl' L'IJlotio11s .ilfrctnl thl· dy11.1111ic rel.1tio11ship hL·twcen public opinio11 

.lllli l"Oll'-tllUtlOll,il J.1\V; 

As .111 instn1111L'lll l(ir l'lllotion 111.11L1ge11ll'1ll, till're is 11el'd for rurthn work 011 cx.1ctly how 

the il·c1111crs' .1ssu111ptio1JS .1hout elllotio11 c1nd e111otion 111;111c1gl'llJe11t were L'llllll'ddcd i1Jto c011-

stitutio11.il design, the L'Xtent to which thme .1ssulllptions were dependent 011 p;1rticul.1r politic.ii 

rL«ilities, whnc· thmL· .1ssu111ptio11s 1:1ilnl i11 the le.id-up to the ( :ivil W.1r, .ind the degree to which 

'"'11tc111porc1ry r111dnst.n1di11gs .1hout the rel.1tionship lwtween L'lllOt1011 .ind re.1son 111ight help to 

cxpl.1i11 tlL1t 1-:1ilme. ThcrL' .1rL' l.1rgcr qucstio1JS .1s well: how, i( cit .ill, should co11stitutio11.il dcsig11 

.lllll l1JstitutiollS .1ddrl'SS the preSL'lll"l' or IJJUitipJc l'llllltillll.li suhcuJturl'S Within ,J hetL'l"llgL'neoUs 

society; I low do i11tnpretive S\'Stl'IJJS pnliir111 i11 the c1hscnl"l' of strong colkctiw c111ot1ons, dur

ing pniods of high public discngc1ge111e11t, ill.Jtlelltion, '11Jd Clp.1tJ1y? J Jow did the rrclllllTS or thL' 

l{cconstruction AnlL'lld111e11ts thi11k .ihout the ( :011stitutio11's e111otio11 111.1n.lgL'llll'lll ru11ctio11 in 

the ;iltn111,1th or the ( :ivil W.1r, .111d how did their ,ISSlllllptions .dfrct kg.ii .ind politicil lkwlop

llll'llts in the lfrco11structio11 .ind post-Heco11structio11 crc1s' 

l'in.dly, how did dilfrrcnt suhniltures, rl'l(m11 l'iforts,.111d soc1.il 1110\·e111e11ts respond .iffc,·ti\·ely 

to the ( :onstitutio11 .1s .1 sy1nhol. c11Jll to whcit extl'lll did 11c1rr.1ti\'l's ;il1out those rL'SflllllSl'S pl.1y .1 

role i11 elforts to 11mhili/e ,·omtitution.il cl1.111ge? I low did dilfrrl'ill pown ce1llL'rs within A111cr

i,-.1n nilturL' work to rei11forn· the ( :omtillltion's sylllholic rl·so1L1ncL', .ind to wlut exte11t did 

thmL' l'iforts l'lllph.1si/l' p.1rticuJ.1r .ispectS or the COllStitUtlOIJ,d regi1JJe ,Jnd dL·e111ph;1size otJins? 

I low did kcli11gs .1hout till' ( :011stitution .1s .1 sy111hol e\·olw in rcsprnlSL' to the lfrni11structio11 

A1ne11d111c11ts' 
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