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requirements—limited involuntary civil confinement to those who “suf-
fer from a volitional impairment rendering them dangerous beyond their
control.”'* The Court rejected Hendricks’s argument that prior decisions
required proof of mental illness sufficient to satisfy what he thought was
an objective standard held by the Court, as well as his argument that his
“mental abnormality,” a term coined by the Kansas legislature, could not
be such an illness.'** Pedophilia, the Court reasoned, was classified by
“the psychiatric profession” as a “serious mental disorder”; this disor-
der—in Hendricks’ case, marked by a “lack of volitional control, coupled
with a prediction of future dangerousness”—“adequately distinguishes
Hendricks from other dangerous persons who are perhaps more properly
dealt with exclusively through criminal proceedings.”'*

The Court also rejected Hendricks’s arguments that the SVPA es-
tablished criminal proceedings and thus violated both the double jeop-
ardy and ex post facto provisions of the Constitution. Turning first to
Hendricks’s double jeopardy arguments, it found that the Act implicated
neither “of the two primary objectives of criminal punishment: retribu-
tion or deterrence.”’*® The Court reasoned—as to retribution—that the
Act “does not affix culpability for prior criminal conduct,” noting that a
criminal conviction is not a prerequisite for commitment under the
Act.'* Further, the Court reasoned, no finding of criminal intent—which
according to the Court is “customarily an important element in distin-
guishing criminal from civil statutes”—is required as a condition prece-
dent to a commitment order.'*® In addition, the Court rejected Hendrick’s
argument that the SVPA was punitive for not offering any legitimate
treatment, noting it was possible that no acceptable treatment existed."”

3 Id. at 358.

4 Id. at 359 (stating that “[c]ontrary to Hendricks’ assertion, the term ‘mental illness’ is devoid of
any talismanic significance” and quoting in part Ake v. Oklahoma, 470 U.S. 68, 81 (1985) to note
that “[n]ot only do ‘psychiatrists disagree widely and frequently on what constitutes mental iliness,’
but the Court itself has used a variety of expressions to describe the mental condition of those
properly subject to civil confinement™).

%5 Id at 360. Hendricks’s language sanctioning predictions of future dangerousness has since
been cited approvingly frequently. See, e.g., Richard S. v. Carpinello, 589 F.3d 75, 81 (2d Cir.
2009), cert. den. 562 U.S. 951 (2010); Rose v. Mayberg, 454 F.3d 958, 961 (9th Cir. 2006), cert.
den. 549 U.S. 1217 (2007); Laxton v. Bartow, 421 F.3d 565, 569 (7th Cir. 2005); United States v.
Enjady, 134 F.3d 1427, 1432-33 (10th Cir. 1998), cert. den., 525 U.S. 887 (1998) (same); Francis S.
v. Stone, 995 F. Supp. 368, 388 n.126 (S.D.N.Y. 1998) (“[P]revious instances of violent behavior are
an important indicator of future violent tendencies.”) (quoting Hendricks, 521 U.S. at 358); State v.
Rykowski, No. 97APA06-837, 1998 WL 66948, at *2 (Ohio App. Feb. 19, 1998), aff’d 84 Ohio St.
3d 21 (1998) (same); State v. Fugate, No. CA97-03-065, 1998 WL 42232, at *1 (Ohio App. Feb. 2,
1998) (“[F]rom a legal point of view there is nothing inherently unattainable about a prediction of
future dangerousness.” (quoting Hendricks, 521 U.S. at 357)).

%6 Hendricks, 521 U.S. at 361-62.

"7 Id. at 362.

5 Id. at 362.

%% Hendricks claimed that the Act was punitive because it did not offer any legitimate “treat-
ment.” Here, the majority noted that “incapacitation” may be a legitimate end of the civil law and
added that it had never held that “the Constitution prevents a State from civilly detaining those for
whom no treatment is available, but who nevertheless pose a danger to others.” Id. at 366. The Court
added that “[a] State could hardly be seen as furthering a ‘punitive’ purpose by involuntarily confin-
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In a later case examining law of the state of Washington, the Su-
preme Court subsequently returned to the question of whether an SVPA
violated both the double jeopardy and ex post facto provisions of the
Constitution. The Court in Seling v. Young held that, absent a direct chal-
lenge to determination by a state’s high court that an SVPA statute was
civil rather than criminal, the respondent could not raise an “as-applied”
challenge based on conditions of his confinement on double jeopardy and
ex post facto grounds."*® The Court noted that such a challenge would be
“unworkable” because “confinement is not a fixed event,” and that “[t]he
civil nature of a confinement scheme cannot be altered based merely on
vagaries in the implementation of the authorizing statute.” 3! The Court
noted, however, that the “respondent and others committed as sexually
violent predators” may have a state statutory remedy through state courts
for lack of “adequate care and individualized treatment”.”> The Court
followed by noting that these same state courts were also able to hear
challenges to civil confinement schemes based on violations of constitu-
tional due process.'> For this proposition, the Court cited to Foucha v.
Louisiana,™ Youngberg v. Romeo, and Jackson v. Indiana.>

The requirements for civil precommitment were further confounded
by the Court’s decision in Kansas v. Crane.”*® The Court therein revisit-
ed its statement in Hendricks that, based on laws the Court has previous-
ly upheld, an SVPA or other law seeking precommitment requires gener-
ally that it be “difficult, if not impossible, for the person to control his

ing persons afflicted with an untreatable, highly contagious disease.” Id. It would be of “little value,”
the opinion continued, “to require treatment as a precondition for civil confinement of the danger-
ously insane when no acceptable treatment existed. To conclude otherwise would obligate a State to
release certain confined individuals who were both mentally ill and dangerous simply because they
could not be successfully treated for their afflictions.” Id.

1% Qeling v. Young, 531 U.S. 250, 262-64 (2001). (“Here, we evaluate respondent’s allegations as
presented in a double jeopardy and ex post facto challenge under the assumption that the Act is civ-
il. . . . Permitting respondent’s as-applied challenge would invite an end run around the Washington
Supreme Court’s decision that the Act is civil in circumstances where a direct attack on that decision
is not before this Court.”).

1 Seling v. Young, 531 U.S. 250, 262-64 (2001). (“Here, we evaluate respondent’s allegations as
presented in a double jeopardy and ex post facto challenge under the assumption that the Act is civ-
il. . . . Permitting respondent’s as-applied challenge would invite an end run around the Washington
Supreme Court’s decision that the Act is civil in circumstances where a direct attack on that decision
is not before this Court.”).

152 14 at 265 (“Our decision today does not mean that respondent and others committed as sexual-
ly violent predators have no remedy for the alleged conditions and treatment regime at the Center.
The text of the Washington Act states that those confined under its authority have the right to ade-
quate care and individualized treatment. As petitioner {the facility superintendent] acknowledges, if
the Center fails to fulfill its statutory duty, those confined may have a state law cause of action. It is
for the Washington courts to determine whether the Center is operating in accordance with state law
and provide a remedy.” (internal citations omitted)).

153 4. (“State courts, in addition to federal courts, remain competent to adjudicate and remedy
challenges to civil confinement schemes arising under the Federal Constitution. . . . Accordingly,
due process requires that the conditions and duration of confinement under the Act bear some rea-
sonable relation to the purpose for which persons are committed.”).

'** Foucha v. Louisiana, 504 U.S. 71 (1992).

15 Young, 531 U.S. at 265.

1% 534 U.S. 407, 409 (2002).
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dangerous behavior.”'*” In clarification, the Court stated that showing
lack of control required only circumstantial “proof of serious difficulty in
controlling behavior” that “must be sufficient to distinguish the danger-
ous sexual offender whose serious mental illness, abnormality, or disor-
der subjects him to civil commitment from the dangerous but typical re-
cidivist convicted in an ordinary criminal [trial].”">® The Court vacated
and remanded in Crane, holding that the Constitution does not require
that a state prove complete or absolute lack of control, '* but by implica-
tion does preclude precommitment without any lack-of-control determi-
nation at all.

Finally, the Supreme Court in United States v. Comstock upheld a
federal civil commitment law'®® encompassing federal prisoners that
gave the Federal Bureau of Prisons the power to detain those deemed
“sexually dangerous” even after they had served out their entire sentenc-
es.'® The Supreme Court rejected a constitutional challenge raised by
individuals subject to this commitment scheme, finding that Congress
had the authority to create this legislation, like all other of its laws crimi-
nalizing conduct, under the Necessary and Proper Clause.'® By using
this clause as the vehicle of this decision rather than specifying an under-
lying enumerated power of Congress, the Court “supported the notion
that it was necessary and proper for Congress to prevent this ‘dangerous’
cohort of individuals from entering society.”'®> As one of the authors
previously noted, this implied that the “majority accepted the fact that
sexual predators pose a high risk of dangerousness and that future risk
can be determined.”'®*

" Hendricks, 521 U.S. at 358. (“The precommitment requirement of a ‘mental abnormality’ or
‘personality disorder’ [of the Kansas statute] is consistent with the requirements of these other stat-
utes that we have upheld in that it narrows the class of persons eligible for confinement to those who
are unable to control their dangerousness.”).

8 Crane, 534 U.S. at 411-13 (“In Hendricks, this Court did not give ‘lack of control’ a particu-
larly narrow or technical meaning, and in cases where it is at issue, ‘inability to control behavior’
will not be demonstrable with mathematical precision. It is enough to say that there must be proof of
serious difficulty in controlling behavior.”).

' Id. at 411-12. (“We agree with Kansas insofar as it argues that Hendricks set forth no require-
ment of total or complete lack of control.”).

1% 18 U.S.C. §§ 424748,

"' United States v. Comstock, 560 U.S. 126, 129-30 (2010).

12 Comstock, 560 U.S. at 137 (citing U.S. CONST. art. I, § 8, cl. 18.).

' Heather Ellis Cucolo & Michael L. Perlin, “They re Planting Stories in the Press”: The Impact
of Media Distortions on Sex Offender Law and Policy, 3 U. DENVER CRIM. L. REv. 185, 238-39
(2013) [hereinafter Cucolo & Perlin, Media Distortions of Sex Offenders] (“Whether or not the Jus-
tices writing for the majority were moved or influenced in any way by public sentiment, they sup-
ported the notion that it was necessary and proper for Congress to prevent this ‘dangerous’ cohort of
individuals from entering society.”); Corey Rayburn Yung, Sex Offender Exceptionalism and Pre-
ventative Detention, 101 J. CRIM. L. & CRIMINOLOGY 969, 996 (2011) (“[T]he majority opinion es-
sentially rewrote law surrounding the Necessary and Proper Clause to allow for virtually unfettered
federal power in the area of sex offender civil commitment.”).

' Cucolo & Perlin, Media Distortions of Sex Offenders, supra note 163, at 238-39 (2013)
(“[TIhe majority accepted the fact that sexual predators pose a high risk of dangerousness and that
future risk can be determined.”).
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Supreme Court decisions such as Hendricks'®® that support
SVPAs—which, as one of the authors noted previously, “transform[]
psychiatric treatment facilities into de facto prisons and that use[] mental
health treatment as a form of social control”'**—underscore the pretextu-
ality of the entire sex-offender legal apparatus.'®” As one of the authors
previously wrote with another colleague, “[tJhere may be no area of men-
tal disability law that is more pretextual than that governing the incapaci-
tation of sex offenders.”'®® Indeed, as one of the authors previously ob-
served in a prior piece with another colleague, “[e]very newspaper article
reporting that a sex offender was released into the community expresses
the public misconception that there are reliable and valid ways to assess
recidivism risk.”'® Heuristic “shortcuts” that are used by courts to ma-
nipulate the complexities of mental health law and social science in this
area'’ reflect the worst of both heuristic reasoning and “ordinary com-
mon sense.”!’! Our willful blindness to studies on treatment effect, future
risk-assessment ability, recidivism, and prevention strategies reflect leg-

165 Kansas v. Hendricks, 521 U.S. 346 (1997).

1% Perlin, Exposing Pretextuality in Hendricks, supra note 39, at 1269-1270 (“Hendricks is a
troubling opinion on at least eleven levels, and each level demonstrates its pretextuality. First, it in-
dicates that a majority (albeit, a bare one) of the Supreme Court is comfortable with a statutory
scheme that has the potential of transforming psychiatric treatment facilities into de facto prisons and
that uses mental health treatment as a form of social control[.]”). On how social control efforts of the
mental health system may “inadvertently contribute to violence” by some persons with mental disa-
bilities, see Eric Silver, Understanding the Relationship Between Mental Disorder and Violence: The
Need for a Criminological Perspective, 30 LAW & HUM. BEHAV. 685, 693-94 (2006).

17 On pretextuality, see supra note 37. Consider also how SVPAs in New York are applied. Even
though SVPA cases are nominally characterized as civil proceedings, trials are held in the Criminal
Division of the Supreme Court, have Criminal Division judges, and if a jury trial is elected, the juries
comprise twelve jurors instead of six. See generally N.Y. MENTAL HYG. LAW art. 10 (2015); State v.
Ted B., 15N.Y.S.3d 366 (A.D. 2015).

1% Michael L. Perlin & John Douard, “Equality, I Spoke That Word/As If a Wedding Vow": Men-
tal Disability Law and How We Treat Marginalized Persons, 53 N.Y.L. SCH. L. REV. 9, 28 (2008
09) [hereinafter Perlin & Douard, Treatment of Marginalized Persons); see also, Heather Ellis Cuco-
lo & Michael L. Perlin, “The Strings in the Books Ain’t Pulled and Persuaded”: How the Use of
Improper Statistics and Unverified Data Corrupts the Judicial Process in Sex Offender Cases, 69
CASE W. RES. L. REV. — (2019) (forthcoming).

1% Perlin & Douard, Treatment of Marginalized Persons, supra note 157, at 20 (“Every time De-
tective Benson or Stabler—on NBC’s popular Law and Order: SVU program—says, ‘There’s no
cure. And they all do it again,” that speaks to society’s [‘ordinary common sense’] about this topic.
Every newspaper article reporting that a sex offender was released into the community expresses the
public misconception that there are reliable and valid ways to assess recidivism risk.”); see also, e.g.,
Astrid Birgden, Therapeutic Jurisprudence and Sex Offenders: A Psycho-Legal Approach to Protec-
tion, 16 SEXUAL ABUSE: J. RES. & TREATMENT 351, 353 (2004) [hereinafter Birgden, IJ and Sex
Offenders); see generally Cucolo & Perlin, Media Distortions of Sex Offenders, supra note 163 (dis-
cussing how the media affects sex offender law and policy).

' Eric S. Janus, Toward a Conceptual Framework for Assessing Police Power Commitment Leg-
islation: A Critique of Schopp’s and Winick's Explications of Legal Mental Illness, 76 NEB. L. REV.
1, 37 n.146 (1997) (“It seems quite clear that courts operate heuristically in the mental health area.
That is, they use ‘shortcuts’ to manipulate the complexities of mental health law and social science
that underlies it.”).

"' Qee Keri K. Gould & Michael L. Perlin, “Johnny's in the Basement/Mixing Up His Medicine”:
Therapeutic Jurisprudence and Clinical Teaching, 24 SEATTLE U. L. REV. 339, 357 (2000) (ordinary
common sense is “comprised of a prereflective attitude exemplified by the attitude of “What I know
is self-evident’; it is ‘what everybody knows.’” (internal citations and some internal quotations omit-
ted)).
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islatures’ and courts’ succumbing to the vividness heuristic.!” In addi-
tion, consider what Professor John Douard has said in this context:
“Sanism is as virulent as, but more rarely noticed than, racism and sex-
ism; discrimination against [sex] offenders is virtually invisible, because
their criminal conduct creates a pretext to isolate them as sources of con-
tamination.”"”® And, as one of the authors has previously noted, “[w]e
are especially sanist when it comes to questions concerning the sexuality
of persons with mental disabilities.”"™

In short, the history of sex-offender law is of shaming behavior that
reflects the worst of sanism and pretextuality, which as one of the au-
thors has previously noted has been “abetted by heuristic reasoning and
reliance on a false, alleged ‘ordinary common sense.”” > And much of
this flows from the meretricious ways that cases such as Hendricks and
its progeny have blithely blurred civil and criminal mental disability
law.'”® In the seventeen years since Professor Stephen Morse wrote that
“[s]exual predators fall into the gap between criminal and civil confine-
ment,”"”” little, if anything, has changed.

These cases—in the aggregate—demonstrate that the Supreme
Court is comfortable with this post-sentencing blur between criminal and
civil mental disability law, and specifically that the Court is equally com-
fortable with pretextually characterizing what are clearly criminal penal-
ties and conditions of confinement as civil so as to save them from con-
stitutional challenge.'”

' For a discussion of the impact of vividness of mental disability law, see supra note 128.

'™ John Douard, Sex Offender as Scapegoat: The Monstrous Other Within, 53 N.Y.L. SCH. L.
REV. 31, 38 (2008-09) (first emphasis added). See infra note 223 for an explanation of sanism.

'™ See Perlin, Exposing Pretextuality in Hendricks, supra note 39, at 1252 n.34; see also MICHAEL
L. PERLIN & ALISON J. LYNCH, SEXUALITY, DISABILITY AND THE LAW: BEYOND THE LAST
FRONTIER? (2016) (discussing sanism towards persons with mental disabilities); Michael L. Perlin,
Heather Ellis Cucolo, & Alison J. Lynch, Sex, Sexuality, Sexual Offending and the Rights of Persons
with Mental Disabilities, 6 LAWS 20, 3—4 (2017) (discussing society’s attitudes towards sexuality and
disabled persons); see generally Michael L. Perlin, “Limited in Sex, They Dare”: Attitudes Toward
Issues of Patient Sexuality, 26 AM. J. FORENSIC PSYCHIATRY 25 (2005) (same).

' Michael L. Perlin, Myths, Realities, and the Political World: The Anthropology of Insanity De-
Jense Attitudes, 24 BULL. AM. ACAD. PSYCHIATRY L. 5, 21 (1996). On the pretextuality “of the en-
tire SVPA process,” see Heather Ellis Cucolo & Michael L. Perlin, “Far from the Turbulent Space”’:
Considering the Adequacy of Counsel in the Representation of Individuals Accused of Being Sexual-
ly Violent Predators, 18 U. PA. J.L. & SOC. CHANGE 125, 164 (2015).

' See, e.g., Georgia Smith Hamilton, The Blurry Line Between “Mad” and “Bad”: Is “Lack of
Control” a Workable Standard for Sexually Violent Predators?, 36 U. RICH. L. REV. 481, 503-05
(2002) (discussing whether individuals with antisocial personality disorder fall within the scope of
sexually violent predator laws).

"7 Morse, supra note 40, at 1027.

' On how such decisions reflect a kind of “populist punitiveness,” see Simon, supra note 29,
455-56. On penal populism in general, see Albert W. Dzur, Participatory Democracy and Criminal
Justice, 6 CRIM. L. & PHIL. 115, 11617 (2012).
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C. Imprisoning Insanity Acquittees.m

In several states, insanity acquittees deemed criminally insane can
be sent to prisons for “treatment”'®" instead of receiving treatment in
psychiatric facilities.'®! Insanity acquittees present an unusual case in that
they have not been convicted of a crime and therefore cannot be pun-
ished.'® However, states are typically given wide discretion as to where
to house dangerous acquittees as long as treatment is provided and the
confinement is related to a legitimate goal.'®

By way of example, since 2010, the state of Washington has al-
lowed for the transfer of someone deemed criminally insane to a correc-
tional facility if the person presents an “unreasonable safety risk which,
based on behavior, clinical history, and facility security is not managea-

1% This section is partially adapted from PERLIN & CUCOLO, CIVIL AND CRIMINAL, supra note 6,
§§ 5-2.2 to 5-2.4.2, Perlin, Exposing Pretextuality in Hendricks, supra note 39, and PERLIN &
CUCOLO, DETRIMENTS OF SVP LEGISLATION, supra note 27. See also Cucolo & Petlin, Promoting
Dignity for SVPs, supra note 127, 293-296 (discussing two Supreme Court cases and how they ap-
ply to Sexually Violent Predator Act cases); Cucolo & Perlin, Preventing Sex-Offender Recidivism
through TJ, supra note 127, at 2 - 5 (giving an overview of the kinds of laws applying to sex offend-
ers).

18 We place “treatment” in quotes to underscore how minimal this right is. See Estelle v. Gamble,
429 U.S. 97, 104 (1976) (stating that “deliberate indifference” to healthcare needs creates a cause of
action); Ruiz v. Estelle, 503 F. Supp. 1265, 1399 (S.D. Tex. 1980), modified in part, vacated in part,
688 F.2d 266 (5th Cir. 1982) (listing basic treatment criteria). On how only “minimal” standards
must be met, see, for example, Paul Sario, Financing Mental Healthcare: A Budget-Saving Proposal
for Rethinking and Revitalizing Florida’s Involuntary Assisted Outpatient Treatment Law, 42
STETSON L. REV. 207, 218-20 (2012).

B! See, e.g., REV. CODE WASH. § 10.77.091(1) (2010) (“If the secretary determines in writing that
a person committed to the custody of the secretary for treatment as criminally insane presents an
unreasonable safety risk which, based on behavior, clinical history, and facility security is not man-
ageable in a state hospital setting, and the secretary has given consideration to reasonable alterna-
tives that would be effective to manage the behavior, the secretary may place the person in any se-
cure facility operated by the secretary or the secretary of the department of corrections.”); CAL.
WELF. & INST. § 7301 (2012) (“Whenever, in the opinion of the Director of State Hospitals and with
the approval of the Secretary of the Department of Corrections and Rehabilitation, any person who
has been committed to a state hospital pursuant to provisions of the Penal Code . . . needs care and
treatment under conditions of custodial security which can be better provided within the Department
of Corrections and Rehabilitation, the person may be transferred for those purposes from an institu-
tion under the jurisdiction of the State Department of State Hospitals to an institution under the ju-
risdiction of the Department of Corrections and Rehabilitation.”); ARIZ. REV. STAT. ANN. § 13-
502(D) (2013) (implying that if someone found “guilty but insane” is no longer “insane,” that person
can be transferred to a prison to serve out the sentence); ¢f. State v. Bomar, 19 P.3d 613, 616 (Ariz.
Ct. App. 2011) (“{A] finding of guilty-except-insane is not a criminal conviction.”).

182 Kempner, supra note 34, at 632 & n.52 (noting that “[t]he insanity acquittee has not been con-
victed of a crime,” that “[h]e may not therefore be punished,” and citing Jones, 463 U.S. at 369 n.18
as stating that “[sJociety may not excuse a defendant’s criminal behavior because of his insanity and
at the same time punish him for invoking an insanity defense”).

18 See id. at 642 (“Due to limited resources, states often need to choose between creating addi-
tional space at secure, mental institutions and developing less costly community-based facilities. A
State could place insanity acquittees in penal institutions if the confinement constituted a legitimate
regulatory goal, where the primary goal is to protect society and the secondary goal is to provide
treatment of iliness. Where a state lacks appropriate secure facilities, placement of dangerous acquit-
tees in a separate wing of a prison facility specifically staffed by the Department of Health for treat-
ment purposes, may not be an excessive ‘alternative purpose.’”).
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ble in a state hospital setting.”'®* Disability Rights Washington (DRW), a
nonprofit organization that protects the rights of persons with disabilities
throughout that state, subsequently filed a class-action federal lawsuit,
G.R. ex rel. Moore v. Gregoire.'® Gregoire challenged the constitution-
ality of the statute based on procedural due process, equal protection,
double jeopardy, ex post facto, the ADA, and the Rehabilitation Act.'®
Although the lawsuit was eventually dismissed due to ancillary proce-
dural issues (standing and ripeness) because no individual had yet been
transferred, the Court did recognize the possibility that the law’s legiti-
macy may fail upon a closer analysis of its actual implementation.'*’
Laws allowing for such transfers are problematic for many reasons.
There is no question that treatment of persons with mental illness in pris-
ons is often grossly inadequate;'®® it thus makes no sense to remove in-
sanity acquittees from hospitals into correctional facilities. As one of the
authors have previously noted, correctional staff “often have no educa-
tion or training in the appropriate treatment of detainees” or prisoners
“with a mental illness”’® and “thus may respond with aggressive
measures that ultimately exacerbate symptoms of [inmates’] condi-
tions.”"*® It is therefore no surprise that a disproportionate number—an
estimated thirty percent—of inmates in solitary confinement are mentally
ill."”"! As stated previously by some of the authors, “[s]uicide is the lead-

'# REV. CODE WASH. § 10.77.91(1) (2010).

' G.R. ex rel. Moore v. Gregoire, No. CV-10-00088-EFS, 2010 WL 3222801 (E.D. Wash. Aug.
13, 2010).

"% Amended Class Action Complaint for Injunctive and Declaratory Relief at 2-3, Gregoire, 2010
WL 3222801 (citing, inter alia, Americans with Disabilities Act, 42 U.S.C. § 12101-12213 (2012)
and the Rehabilitation Act, 29 U.S.C. § 701-799 (2012)).

'® Order Granting Defendants’ Motion to Dismiss, Entering Judgment, and Closing File at 4,
Gregoire, 2010 WL 3222801 (“Section 2 [of the recently enacted Washington state law allowing for
transfer] has a plainly legitimate sweep [based on Supreme Court precedent]. This plainly legitimate
sweep may fail upon closer analysis after implementation but, at this juncture, the facial challenge
fails. The Court finds the exercise of judicial restraint is necessary.” (internal citations omitted)).

'8 See, e.g., Jamie Fellner, A Conundrum Jor Corrections, A Tragedy for Prisoners: Prisons as
Facilities for the Mentally Iil, 22 WASH. U. J.L. & POL’Y 135, 137-140 (2006) (“In the most extreme
cases conditions are truly horrific: mentally ill prisoners are locked in segregation with no treatment
at all; confined in filthy and beastly hot cells; left for days covered in feces they have smeared over
their bodies; taunted, abused, or ignored by prison staff; given so little water during summer heat
waves that they drink from their toilet bowls. A prison expert described one prison unit holding
many mentally ill prisoners as ‘medieval . . . cramped, unventilated, unsanitary . . . it will make some
men mad and mad men madder.” Suicidal prisoners are left naked and unattended for days on end in
barren, cold observation cells.” (citations omitted)).

% See id. at 139 (“Poorly trained correctional officers have accidentally asphyxiated mentally ill
prisoners whom they were trying to restrain.””); Henry A. Dlugacz & Luna Droubi, The Reach and
Limitation of the ADA and its Integration Mandate: Implications for the Successful Reentry of Indi-
viduals with Mental Disabilities in a Correctional Population, 35 BEHAV. SCI. & L. 135, 139 (2017)
[hereinafter Dlugacz & Droubi] (“While causation [of a fourfold increase in U.S. prison population
between 1980 and 2012] is a matter of fierce debate, large numbers of people with serious mental
disabilities were swept up in this tsunami of incarceration. While incarcerated, many of these people
received inadequate treatment and deficient, if any, reentry planning.”).

1% Perlin & Schriver, Reconsidering Forced Drugging Pre-Trial, supra note 13, at 396; see also
Fellner, supra note 188, at 139 (noting incidents of accidental asphyxiation).

%' Perlin, Insanity Defense and Incompetency Status Required by CRPD & TJ, supra note 6, at
508 (citing Jessica Knowles, “The Shameful Wall of Exclusion”: How Solitary Confinement for In-
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ing cause of death in jails and prisons, and research suggests that the high
suicide rates are correlated with untreated depression.””’ 2

Prisons and jails “are often not properly equipped to handle persons
with mental disabilities because they were never meant to function as
mental health facilities.”'®® They are “crippled by understaffing, insuffi-
cient facilities, limited programs, and restrictions imposed on them by
prison rules and prison culture.”’® In many instances, prisoners with
mental illness who refuse to comply with orders are often subject to
physical force through “methods such as chemical sprays, electric
shocks, and long term physical restraints.”’®> Inmates with mental health
conditions and certain social and cognitive impairments “are at a higher
risk of being victims of violence and displaying more violent behavior
relative to inmates without such disabilities.”'*® In addition, where there
is an “absence of timely and effective reasonable accommodations, as
well as the lack of effective communications and physical accessibility,”
it “significantly increases the likelihood of 7present and future injury and
illness facing prisoners with disabilities.”"”” “The shame that these indi-
viduals experience as a result of the loss of their rights and liberties is
rarely, if ever, discussed, even though it is readily acknowledged after

mates with Mental Illness Violates the Americans with Disabilities Act, 90 WASH. L. REV. 893, 906~
07 (2015), which notes that “[i]t is estimated that around thirty percent of the inmates in solitary are
mentally ill. This high percentage is due both to the disproportionate number of mentally ill inmates
who are placed in disciplinary and administrative segregation, as well as the negative psychological
impact of isolation. Additionally, this negative psychological impact makes it difficult for inmates to
comply with the requirements that would allow them to ‘earn’ their way out of isolation.” (internal
citations omitted)).

192 Weinstein & Perlin, Cycle Deprives Continuity of Care, supra note 35, at 264 (citing Kanya
D’Almeida, In US Prisons, Psychiatric Disability is Often Met by Brute Force, TRUTHOUT (July 18,
2015), hitp://www.truth-out.org/news/item/31886~in-us-prisons-psychiatric-disability-is-often-met-
by-brute-force# [https://perma.cc/AC75-UQJK] (noting that according to a state survey conducted
by nonprofit Treatment Advocacy Center, “half of all prisoner suicides are committed by people
who are seriously mental il”) and Nicholas Freudenberg, Jails, Prisons, and the Health of Urban
Populations: A Review of the Impact of the Correctional System on Community Health, 78 J. URB.
HEALTH; BULL. N.Y. ACAD. MED. 214, 221 (2001) (noting that “[s]uicide is the leading cause of
death in jails and prisons” and observing generally that “[r]esearchers suggest that high suicide rates
in correctional facilities are associated with high rates of untreated depression™).

193 Id. at 468 (quoting Fellner, supra note 188, at 136, which notes that “[p]risons were never in-
tended to function as mental health facilities. The growing number of mentally ill persons who are
incarcerated in the United States is an unintended consequence of two distinct public policies that
have prevailed over the last thirty years™).

% Id. at 468 (quoting Fellner, supra note 188, at 137).

15 Id. at 467 (quoting Destiny Howell, The Unintended Consequences of Deinstitutionalization,
54 AM. CRIM. L. REv. ONLINE 17, 21 (2017), available at
http://www.americancriminallawreview.com/files/7214/8856/2214/Howell_Deinstitutionalization.pd
f.

1% Id. at 468 (quoting Peter Blanck, Disability in Prison, 26 S. CAL. INTERDISC. L.J. 309, 314
(2017), which states therein after “[ilnmates with comorbid mental health conditions, and psycho-
social and cognitive impairments (who are overrepresented in prisons) are at a higher risk of being
victims of violence and displaying more violent behaviors relative to inmates without such disabili-
ties” (internal citations omitted)).

197 Id. at 468 (quoting Blanck, supra note 196, at 314, which states therein that “[a]bsent reasona-
ble accommodations, for instance, inmates with disabilities are less able to engage meaningfully in
prison activities as offered to the general population, and they are more vulnerable to misunderstand-
ing and exploitation by other prisoners and correctional staff.”).
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the fact by individuals who have faced these circumstances.”'*®

D. Continuity of Care."”’

Continuity of care’® includes treatment while incarcerated as well
as treatment upon reentry. 2*' The cycle of shuttling between hospitals,
incarceration, and the community can impede proper continuity of
care.”” Over thirty years ago, the late Professor Bruce Winick called our

"% Id. at 468—69; see also Cucolo & Perlin, Promoting Dignity for SVPs, supra note 127, at 296—
302 (“It is no surprise that the vast majority of sex offenders self-report being humiliated on a daily
basis.”); Michael L. Perlin & Alison J. Lynch, “She's Nobody’s Child/The Law Can’t Touch Her at
All”: Seeking to Bring Dignity to Legal Proceedings Involving Juveniles, 56 FAM. CT. REV. 79, 88
(2018) (“Our treatment of juveniles—in the civil commitment process, in all aspects of juvenile de-
linquency cases, in waiver proceedings, and in institutional settings—shames and humiliates them,
robs them of their dignity, and violates the essence of [therapeutic justice].”); Michael L. Perlin &
Alison J. Lynch, “To Wander Off in Shame”: Deconstructing the Shaming and Shameful Arrest Pol-
icies of Urban Police Departments in Their Treatment of Persons with Mental Disabilities, in
SYSTEMIC HUMILIATION IN AMERICA: FINDING DIGNITY WITHIN SYSTEMS OF DEGRADATION 175
(Prof. Daniel Rothbart ed., 2018) [hereinafter Perlin & Lynch, Shameful Arrests).

' This section is partially adapted from PERLIN & CUCOLO, CIVIL AND CRIMINAL, supra note 6,
§§ 5-2.2. to 5-2.4.2, Perlin, Exposing Pretextuality in Hendricks, supra note 39, and PERLIN &
CuCoLO, DETRIMENTS OF SVP LEGISLATION, supra note 27. See also Cucolo & Perlin, Preventing
Sex-Offender Recidivism through TJ, supra note 127, at 2 —5 (giving an overview of the kinds of
laws applying to sex offenders); Heather Ellis Cucolo & Michael L. Perlin, Promoting Dignity and
Preventing Shame and Humiliation by Improving the Quality and Education of Attorneys in Sexually
Violent Predator (SVP) Civil Commitment Cases, 28 FLA. J.L. & PuB. POL’Y 291, 293-296 (2017)
[hereinafter Cucolo & Perlin, Promoting Dignity for SVPs] (discussing two Supreme Court cases and
how they apply to Sexually Violent Predator Act cases).

™ By the phrase “continuity of care,” we adopt the definition offered by Bruce Frederick: “1)
continuity of control, 2) continuity in the range of services, 3) continuity in service and program con-
tent, 4) continuity of social environment, and 5) continuity of attachment.” Weinstein & Perlin, Cy-
cle Deprives Continuity of Care, supra note 35, at 457. David M. Altschuler & Troy L. Armstrong,
Juvenile Corrections and Continuity of Care in a Community Context—The Evidence and Promising
Directions, 66 FED. PROBATION 72, 73 (2002) (quoting BRUCE FREDERICK, FACTORS
CONTRIBUTING TO RECIDIVISM AMONG YOUTH WITH THE NEW YORK STATE DIVISION FOR YOUTH
20-21 (1999), available at
http://www.criminaljustice.ny.gov/crimnet/ojsa/dfy/dfy_research_report.pdf). Beyond this, continui-
ty of care also requires “effective interagency and provider communication to share information,
facilitate access, and integrate care across providers and settings” and the “development of caring,
respectful relationships with caregivers so that needs are identified and consumers are engaged in
care.” Rebecca Spain Broches, Creating Continuity: Improving the Quality of Mental Health Care
Provided to Justice-Involved New Yorkers, 21 GEO. J. ON POVERTY L. & PoL’Y 91, 100 (2013)
(quoting Janet Durbin et al., Continuity of Care: Validation of a New Self-Report Measure for Indi-
viduals Using Mental Health Services, 31 J. BEHAV. HEALTH SERVS. & RES. 279, 280 (2004).

®' See Weinstein & Perlin, Cycle Deprives Continuity of Care, supra note 35, at 460 (citing
Dlugacz & Droubi, supra note 187, at 139, to state that “the concept of continuity of care includes
continuity of control, of services, of program content, of social environment, and of attachment. It
requires re-entry preparation, the creation of community linkages, and insurance that the required
services will be delivered. There is no question that the lack of continuity of mental health services
severely impairs the ability of community-based mental health providers to have any therapeutic
impact on this population. Henry Dlugacz and Luna Droubi state the problem succinctly: ‘While
incarcerated, many of these people received inadequate treatment and deficient, if any, reentry plan-
ning. Once released to the community, many received insufficient support and subsequently were
incarcerated.’”).

2 See Shauhin Talesh, Mental Health Court Judges as Dynamic Risk Managers: A New Concep-
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attention to “the well-known chain of events [involving criminal defend-
ants with mental disabilities] from incompetency determination to hospi-
tal to stabilization to return to jail to decompensation to re-determination
of incompetency to re-hospitalization several times, means that some in-
dividuals are well known subjects of repeated forensic evaluations.”*%
As Winick noted and one of the authors continued to observe nineteen
years ago, psychiatric hospital commitments of this population “are fre-
quently followed by a ‘shuttle process’ by which defendants are stabi-
lized, returned to jail to await trial, and returned to the hospital following
relapse.””™ Over a decade ago, a trial judge in Vermont succinctly out-
lined the problem as it extends to reentry:

Discharge into the community without planning or supervi-
sion is likely to result in a repetition of the cycle of violent of-
fense, incarceration, overt signs of mental illness in jail,
commitment, and reduced or largely absent signs of mental
illness in the hospital which has marked [the defendant’s]
adult life.””

And in 2017, former President Barack Obama cited studies noting the ex-
istence of “a relatively small number of highly vulnerable individuals
[who] cycle repeatedly not just through local jails, but also hospital
emergency rooms, shelters, and other public systems.”*%

In short, this is a problem, as some of the authors previously
acknowledged, that “has not gone away, and is one that any of us who
take seriously the entire bundle of issues that are raised by this phenome-
non—how we treat this population; how we fail to learn from our history
of failure; how we ignore options that might potentially ameliorate the
underlying situation; how we demand quick fixes, and ignore the ‘long
game’—must take equally seriously”: “the way we criminalize behavior
that disproportionally affects people with mental illness.”*"’

tualization of the Role of Judges, 57 DEPAUL L. REV. 93, 101-02 (2007) (emphasizing how prison-
ers cycle in and out of the criminal justice system and rarely receive hospital treatment while incar-
cerated).

% Bruce J. Winick, Restructuring Competency to Stand Trial, 32 UCLA L. REV. 921, 934 n.52
(1985) [hereinafter Winick, Restructuring Competency to Stand Trial] (emphasis omitted) (quoting
E. NUEHRING, L. RAYBIN, A. PASCONE, E. FRITSCHE & S. GRAY, A PLANNING AND NEEDS STUDY IN
THE AREA OF COMMUNITY PROGRAMMING FOR FORENSIC MENTAL HEALTH CLIENTS 37-39 (un-
published report submitted to the Dade-Monroe [Florida] Mental Health Board in 1984)).

2 Perlin, ADA Impact on Criminal Defendant Institutionalization, supra note 6, at 204 n.76 (cit-
ing Winick, Restructuring Competency to Stand Trial, supra note 201, at 934, which notes that
“[d]efendants commonly spend six months or more shuttling between court and hospital until the

"court finally is satisfied that they have been restored to competency”).

5 State v. Swift, Nos. 1191-8-00 Wncr, 175-5-04 Oecr, 2006 WL 2627322 (Vt. Dist. Ct. Mar. 24,
2006).

2 Barack Obama, The President’s Role in Advancing Criminal Justice Reform, 130 HARV. L.
REv. 811, 848 (2017) (quoting Press Release, Office of the Press Sec’y, FACT SHEET: Launching
The Data-Driven Justice Initiative: Disrupting The Cycle Of Incarceration (June 30, 2016),
https://www.whitehouse.gov/the-press-office/2016/06/30/fact-sheet-launching-data-driven-justice-
initiative-disrupting-cycle [https://perma.cc/55E3-RYHR].

" Weinstein & Perlin, Cycle Deprives Continuity of Care, supra note 35, at 456. See, e.g., Mi-
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This cycle of shuttling is negative for many reasons, “not least of
which is the way that it deprives the cohort of individuals at risk from
any meaningful continuity of care and how it exacerbates the problems
caused by the unnecessary and counterproductive arrests of persons with
mental disabilities for ‘nuisance’ crimes.”**® Without continuity of care,
“it is far less likely that any therapeutic intervention will have any long-
lasting ameliorative effect,” and in some cases, state process may active-
ly thwart authentic continuity-of-care efforts.”” Involvement of persons
with mental illness in both the mental health system and the criminal jus-
tice system can also lead to a double social stigmatism,?'® which can ad-
ditionally impede therapy. The authors believe that our current system is
“utterly counter-productive (and in many ways, destructive)” and further
fails miserably to meet any of these prescriptive standards.?"!

Ironically, it is relatively clear that some things can be done to pro-
vide the needed continuity of care for persons with mental disabilities
enmeshed in the “shuttle system” between jails or prisons, hospitals, and
the street. The right to continuity of care is supported by principles of
therapeutic jurisprudence and, as the authors contend, is “guaranteed un-
der both domestic and international law.”*'? If provided to those with
mental illness, it “can lead to better protection of medical infor-
mation.”*"® Continuity of care can be improved through interventions

chael L. Perlin, “Wisdom Is Thrown into Jail”: Using Therapeutic Jurisprudence to Remediate the
Criminalization of Persons with Mental Iliness, 17 MICH. ST. J. MED. & LAW 343, 350-353 (2013)
[hereinafter Perlin, Using TJ to Remediate Criminalization] (noting, “most importantly of all, that
‘[t}here is no evidence for the basic criminalization premise that decreased psychiatric services ex-
plain the disproportionate risk of incarceration for individuals with mental illness,’ that ‘there is little
evidence that the risk of incarceration has uniquely increased for those with mental illness,” and that
‘no research exists demonstrating that mental illness is a principal or proximate cause of criminal
behavior for most offenders with mental illnesses.”” (internal citations omitted)).

28 Weinstein & Perlin, Cycle Deprives Continuity of Care, supra note 35, at 456; see generally
Perlin & Lynch, TJ Perspective on Interactions with Police, supra note 19; Perlin & Lynch, Shame-
ful Arrests, supra note 198.

™ Id at 456; see, e.g., N.Y. MENTAL HYG. LAW § 9.27 (2015) (referencing the transfer of some
of these shuttled individuals to state hospitals via what is known as the “two PC” method of com-
mitment, based on “[i]nvoluntary admission on medical certification™); State of New York ex rel.
Green v. Superintendent of Sullivan Corr. Facility, 25 N.Y.S.3d 375, 376 (2016) (noting the reten-
tion of persons in prisons after their conditional release dates in residential treatment facilities).

20 See Michael L. Perlin & Alison Lynch, “Toiling in the Danger and in the Morals of Despair”:
Risk, Security, Danger, the Constitution, and the Clinician’s Dilemma, 5 IND. J. L. & SocC.
EQUALITY 409, 410 (2017) (“Given their involvement with the criminal justice system and the men-
tal health system simultaneously, this population has always been doubly stigmatized.”); Michael L.
Perlin, On “Sanism”, 46 SMU L. REV. 373, 398-99 (1992) [hereinafter Perlin, On “Sanism™} (quot-
ing, in part, Ellen Hochstedler, Twice-Cursed? The Mentally Disordered Criminal Defendant, 14
CRIM. JUST. & BEHAV. 251 (1987)).

2! Weinstein & Perlin, Cycle Déprives Continuity of Care, supra note 35, at 458. We believe the
current system is also “violative of the constitutional right to treatment and the statutory right to non-
discrimination as provided in human rights law both domestically (the Americans with Disabilities
Act) (‘ADA’) and internationally (the Convention on the Rights of Persons with Disabilities)
(‘CRPD’).” Id. at 458. As we noted above, see supra note 49, we will be focusing on this issue in a
subsequent article.

M2 See infra Part VI (discussing therapeutic jurisprudence); Weinstein & Perlin, Cycle Deprives
Continuity of Care, supra note 35, at 501.

23 Weinstein & Perlin, Cycle Deprives Continuity of Care, supra note 35, at 501; see also, e.g.,
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such as “[mental health courts], diversion practices, [and] mental health
screening[.]”214 Accommodations for treatment can also be made for de-
fendants deemed incompetent to stand trial.*'> Further, “better training
for corrections employees, court personnel, lawyers, judges, and police
officers” is essential, as there is valid and reliable evidence that such
training will lead to better therapeutic outcomes.?'® Implementing these
strategies will remediate the problems caused by the blur in this area of
law and social policy.

Iv. THE IMPLICATIONS OF BLURRING.

What are the broader implications of these blurs for all of mental
disability law? Laws and decisions blurring the borderline between crim-
inal and civil disability law import aspects of criminalization upon civil
institutionalization and simultaneously cast schemes as “civil” that are
profoundly criminal. One broader implication is that these laws and deci-
sions substantially widen the net of involuntary civil commitment.*'’

For another implication, consider the different weights courts give
expert psychiatric testimony by state psychiatrists in civil commitment
cases as compared to that given by defense experts in insanity defense
cases. In part due to relatively recent neoconservative reforms to laws
governing the insanity defense and civil commitment, judges “value psy-
chiatric expertise when it contributes to the social-contro! functions of
law and disparage it when it does not.”*'® In civil commitment cases,

Broches, supra note 200, at 106 (“While mental health information should not be readily disclosed,
properly designed information sharing systems can provide sufficient protection for patient privacy.
One way to address privacy concerns is to emphasize patient consent for information sharing. Given
that confidentiality and privacy are important values in health care, obtaining consent is a way to
demonstrate respect for the individual’s autonomy, even where it is not legally required.”).

4 Weinstein & Perlin, Cycle Deprives Continuity of Care, supra note 35, at 501; see also infra
text accompanying notes 224—42 (discussing mental health courts generally).

?5 See, e.g., Perlin, ADA Impact on Criminal Defendant Institutionalization, supra note 6, at 205
(discussing accommodations made by some states).

2% Weinstein & Perlin, Cycle Deprives Continuity of Care, supra note 35, at 501; see generally
Perlin & Lynch, TJ Perspective on Interactions with Police, supra note 19 (discussing a therapeutic-
jurisprudence approach to interactions between police and persons with mental disabilities).

7 See, e.g., Michael L. Perlin, Competency, Deinstitutionalization, and Homelessness: A Story of
Marginalization, 28 HOUS. L. REV. 63, 124-25 (1991) (noting proposed legislation that would ad-
dress the “deinstitutionalization-homelessness conundrum™); see also id. at 125 n.170; 131 n.396
(citing In re S.L., 94 N.J. 128, 133-34 (1983), which noted therein that “{tJo widen the net cast by
the civil commitment process . . . is inconsistent with the central purposes of the commitment pro-
cess. It would permit the State to commit individuals to mental institutions solely to provide custodi-
al care. This authority cannot be justified as a measure to safeguard the citizenry under the police
power. Nor is it a proper exercise of the State’s parens patriae power because confinement in a men-
tal hospital is not necessary to provide the care needed by individuals who are simply incapable of
living independently.”).

28 See JOHN Q. LAFOND & MARY L. DURHAM, BACK TO THE ASYLUM: THE FUTURE OF MENTAL
HEALTH LAW AND POLICY IN THE UNITED STATES 156 (1992) (discussing how “[n]eoconservative
insanity defense and civil commitment reforms value psychiatric expertise when it contributes to the
social control function of law and disparage it when it does not.”).



