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LAW, CHANGE, AND LITIGATION:
A CRITICAL EXAMINATION OF AN
EMPIRICAL RESEARCH TRADITION

FRANK MUNGER

This article examines the theory and empirical methods of recent
studies of law and litigation. It argues that the recent interest in lon-
gitudinal studies of trial court dockets proceeds from a deeply rooted
functionalist theoretical tradition in empirical work on courts. Func-
tionalist theory, through its sophisticated application in the work of
James Willard Hurst, is described as the direct or indirect source of
theory for longitudinal litigation studies. Though there are many
reasons for suspecting that fuctionalist theory is inadequate, it has
seldom been rejected through proper empirical testing of its hypothe-
ses. The theory, often poorly conceptualized, is discussed here in de-
tail. Hypotheses derived from a careful reading of Hurst and others
are operationalized, employing data from the dockets of three West
Virginia trial courts between 1870 and 1925, and a test of the hypothe-
ses is constructed taking advantage of the historical variation in the
economic development of three neighboring counties. Conclusions
supported by the analysis of these data are largely prophylactic. Re-
search can address the widespread problems of poor conceptualiza-
tion and data analysis that have limited the value of much longitudi-
nal trial court docket research. If court function is to continue to be
the focus, theory, it is argued, must take account of the social organi-
zation of relations between litigants outside the courts, as well as the
organization of the courts themselves. Data analysis must address
the measurement of the power, litigation capacity, and perception of
usefulness of litigation held by litigants. Illustrating the value of hy-
pothesis testing as employed here, it is contended, these conclusions
about appropriate future directions and methods for longitudinal
court docket research are based on properly supported findings.

This essay presents a critical evaluation of one of the principal
continuing theoretical traditions underlying work on law and so-
cial change, one based largely on the theories of Emile Durkheim
and Max Weber. This tradition, whose roots extend back to the
earliest studies of the sociology of law, has recently inspired im-
portant new empirical work on law and social change in the form
of longitudinal studies of trial court litigation. While these studies
represent a promising new method of examining the relationship
between law and society, they also present challenging problems
that often accompany the use of functional theory to describe the
relationship between law and social change. In this essay I will
critique this empirical research tradition and suggest an alterna-
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58 LAW, CHANGE, AND LITIGATION

tive approach that is more attentive to the historical position of
particular classes of social actors and the patterns of relationships
they develop over time.

I will use the term ‘“normative effects theory” to refer to the
legacy of nineteenth-century theory about the function of law. Re-
duced to its simplest terms, normative effects theory holds that
law responds directly to the needs of other institutions for order
and conflict resolution. My examination of this theory in the first
two parts of this article seeks a clearer understanding of the pro-
cess by which law affects other institutions and of the part played
by litigation in producing these effects.

As I develop my argument, I will draw on a study of the role
of courts and law in the industrialization of three southern West
Virginia communities between 1872 and 1925. In the third section
I describe the design of my research.

In part four, I use the West Virginia data to reexamine norma-
tive effects theory, to evaluate its usefulness as a guide for further
research, and, on the basis of the findings, to suggest the most
promising directions for future study.

My results suggest that the process of dispute resolution in
these West Virginia communities was resource dependent and that
actors with sufficient capacity used litigation at their discretion,
discretion that was guided by historically specific interests and the
development of relationships between classes of litigants over
time. I conclude that our theories about the function of law could
be more usefully grounded in a better understanding of the histor-
ical position of classes of litigants and their relationships to one an-
other than in the hypothesis of a generalized functional relation-
ship between law and society.

I. NORMATIVE EFFECTS THEORY OF THE FUNCTION OF
CIVIL LITIGATION

According to classic theory, law supports or aids the perform-
ance of other social institutions. The simpler version holds that
law is a “double institutionalization” of existing norms of action
(Bohannan, 1967: 45). Law therefore reflects the solidarity of the
social community (Durkheim, 1947). Thus, the content of legal
doctrine is a good guide to the way relationships in other institu-
tions are structured (LLempert, 1972). When patterns of acceptable
behavior break down, law is available to restore the breach. When
those patterns change, law creates a new social solidarity consis-
tent with an underlying division of labor. However, few would ac-
cept this description of the function of law without qualification.
For example, there are obvious instances in which law is used to
initiate change. There are, in addition, instances in which we
would be hard put to find a consensus on an existing social prac-
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tice but where, nevertheless, legal rules specify a pattern of behav-
ior that will be enforced through state intervention.

There is a related, more complex version of this same theory,
which holds that legal institutions stand apart from society as le-
gitimate, rational dispute resolvers (Weber, 1967). When social re-
lations have no autonomous mechanism for protecting expecta-
tions and maintaining stability, law plays a significant role in
maintaining orderly behavior. This interpretation of Weber has
become a widely accepted starting point for discussion of the func-
tions of legal institutions (Trubek, 1972). Thus, it is commonly
agreed that law reflects the needs of other institutions, even when
law does not incorporate their norms for behavior. For instance,
law aids the development and maintenance of the market by ratio-
nalizing and ordering competitive economic relationships (Weber,
1967; Hurst, 1964); it controls deviance arising from the strains of
differentiation in the work and nonwork roles of individuals
(Durkheim, 1947; Smelser, 1959); and it makes possible the institu-
tionalization of roles and values necessary for the development
and operation of complex societies (Bohannan, 1967; Mayhew,
1968).

Both the simpler “breakdown” and more complex “relational-
izing/legitimating” versions of normative effects theory share cer-
tain features. First, the theory equates law with rules or doctrine.
Second, it treats law as systemic, determined by the needs of the
community. Third, it portrays a world in which actors in “trouble”
turn to law, which responds with a solution. Finally, it holds that
a solution takes the form of intervention in which a rule imposes
new behavior on the actors.! A recent assertion of this general
view may be found in a study concluding that the emergence of
worker’s compensation laws was a response to the breakdown of
the existing system of compensation for industrial injuries based
on tort law:

Social change may be revolutionary, but it normally comes

about in a more-or-less orderly manner, out of the con-

scious and unconscious attempts of people to solve social
problems through collective action . ... In mature socie-
ties, law will be an important indicator of social change; it

is institutional cause and institutional effect at the same

time, and a part of the broader pattern of collective percep-

tions and behavior in the resolution of social problems

(Friedman and Ladinsky, 1967: 50-51).

This theory has immediate implications for the study of trial
courts. Litigation reflects the needs of other institutions for dis-
pute settlement. One conclusion from both the “breakdown” and

1 A fifth feature that is perhaps shared by normative effects theory in-
spired by Weber is the unidirectionality of the effect of turning to law for solu-
tions. In other words, modern society is assumed to move progressively to-
ward a greater need for legitimation and rationalization and toward more law.
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“rationalizing/legitimating” versions of the theory is that the
amount of law (and independently the amount of litigation) will
increase inexorably over time (see, for example, Diamond, 1971;
compare Friedman, 1986). The reasoning underlying this hypothe-
sis is that the increasing complexity of modern society combined
with a decline in the frequency of mediating social ties between
disputing persons creates an increasing need for intervention to
settle disputes. While at a rhetorical level we frequently seem in-
clined to accept such a view of litigation trends, both common
sense and recent scholarship show that litigation bears a much
more complex relationship to social and economic development.
Among others, Hurst’s (1964) study of the Wisconsin lumber in-
dustry and Macaulay’s (1966) study of the relationship between
auto manufacturers and their franchisees show that legal institu-
tions affect decisions by persons who may not be involved in litiga-
tion. Businesses spend much of their time planning how to avoid
litigation, and in many industries such practices as commercial ar-
bitration keep many disputes with legal issues from ending in liti-
gation (Macaulay, 1963). Thus, litigation may be only a part, in-
deed a not very important part, of the total contribution of law to
the maintenance of other institutions. Attempts to test the hy-
pothesis of a monotonic, increasing relationship between social de-
velopment and litigation have only reinforced the distinction be-
tween litigation and “legal activity” (Toharia, 1973; McIntosh, 1983;
Grossman and Sarat, 1975). This research seems to show that
while “legal activity” increases with social development, the rela-
tionship between litigation and social development may not be in-
creasing at all, but may follow a different pattern specific to litiga-
tion as contrasted with other effects of law.

Even rejecting the implication that increasing complexity and
alienation in society will by themselves lead to steadily increasing
amounts of litigation, there is still a substantial core of normative
effects theory suggesting that rapid change leads to conflict or
breakdown in the social order and a need for intervention through
law (Parsons, 1964). Hurst’s (1964) study of law and economic de-
velopment in late nineteenth-century and early twentieth-century
Wisconsin has played an important part in stimulating research
testing this version of the relationship of law to social develop-
ment. In his work law is a repository of community values that ac-
tors facing “problems” created during economic development turn
to for answers. Hurst (ibid., p. 4) makes no claim that all private
relationships were influenced directly through litigation, but ar-
gues that private relationships nevertheless were to an important
degree guided by law:

The facts of hard-paced exploitation of the Wisconsin for-

est are neutral in implication, possibly consistent with wise

or with wasteful over-all use of resources. But the combi-
nation of quick commitment and lasting result raises sharp
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issues of social order. These are issues to which the law

must answer. They are not issues for law alone. ... But it

is the law’s special function to legitimize the allocation of

decision-making power in the society and to hold power in

some measure accountable to the ends of human welfare
which justify it.

To the extent that his description forms a coherent account of the
relationship of law to economic development in which economic
development produces a need for authoritative guidance for pri-
vate relationships in conformity with core community values, the
implications for civil litigation seem clear. Whether the bulk of
private disputes are the subject of litigation, the proportion of com-
mercial relationships that result in litigation should rise with eco-
nomic risk taking and pressure to extend development of re-
sources during rapid economic growth. The theory also implies
that the litigation rate will decline once business relationships be-
gin to develop on the basis of settled expectations, determined in
part by law. As evidence of this relationship Hurst pointed to the
rapid rise in appellate litigation and to the adoption of legislation
during takeoff in the Wisconsin lumber industry. Both litigation
and legislation were focused on the availability of natural re-
sources for the most economically productive use, the supply of
capital (in this case cheap land), security for unpaid wages, and
commercial contract performance.

Hurst’s research has stimulated further work in large part be-
cause, as in so many of his other studies, he is such a careful ob-
server of the details of the legal process. Indeed his account is so -
complete he allows us to raise questions about the rationalization/
legitimation hypothesis itself on the basis of his descriptions of the
lumber industry in Wisconsin. First, in his case study the common
law produced manifest dysfunctions. It was a source of problems
as well as a source of authoritative guidance. Some areas of law
changed quickly in response to perceived problems, for example,
the law relating to the liability of railroads. But in other areas
problems persisted, for example, the laws relating to the waste of
the environment. Second, Hurst is candid enough to acknowledge
that the law was stable throughout the period he studied in part
because of the political hegemony of the economic interests that
profited most from a laissez-faire economy (compare Genovese,
1985). Hurst comes close to admitting that his concept of consen-
sus, and thus the idea that law is rational according to some dis-
cernible standard, are problematic when he acknowledges that the
community is made up of opposed interests, some of which are
dominant for long periods. Third, there were important unex-
plained differences in the legal behavior of significant actors in the
Wisconsin lumber industry. Hurst notes that the Weyerhauser
Lumber Company and other large companies rarely litigated,
while marginal enterprises seemed to litigate more frequently.
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Having called our attention to the resistance of the law to change,
the role of politics in legal change, and the differences in the rela-
tionship of significant actors to litigation, Hurst fails to reconcile
these aspects of Wisconsin’s legal history with his theory that law
is a response to the need of a community for social order.2

Yet Hurst’s theory of law and change continues to have a pow-
erful influence over the questions addressed in empirical studies.
Subsequent research on litigation in the United States has taken
for granted that social differentiation and integration during or
following industrialization and modernization were central in de-
termining litigation trends and that the critical time period in
which they affected litigation was the late nineteenth century and
early twentieth century.?

In sum, there are many reasons to be skeptical of both the
simple and the complex versions of normative effects theory. The
hypotheses that legal rules produce social order and, further, that
actors in the midst of social breakdown or change will, with any
degree of predictability, turn to law for assistance in restoring or-
der and stability require many questionable assumptions about the
availability of legal process and about why litigants litigate. But
research to date simply fails to provide a basis for accepting or re-
jecting the usefulness of these hypotheses. Theory testing should
begin with the clear specification of the predicted relationships,
and in my view the failure to do this has made it difficult to assess

2 QOthers have noted the undercurrent of functional theory beneath his
otherwise excellent and broader historical narrative (Genovese, 1985; Gordon,
1976). For less ambivalent criticism, see Harring and Strutt (1985) and
Tushnet (1972). In this essay I take more of Hurst at face value in order to
operationalize the widely held theory his work represents. For a review of
functionalist theory of law see Schur (1968: 79-85) and Parsons (1964). For a
review of standard critiques of functionalism, see Zeitlin (1973: 3-60) and
Gouldner (1970: 144-148).

3 Among the most sophisticated to follow in the wake of Friedman and
Percival’s (1976) research is a study of trends in litigation in the St. Louis Cir-
cuit Court over 50 years (McIntosh, 1983). The study is almost alone in its ex-
plicit testing of hypotheses about the function of trial court litigation.
Although the data analysis employs highly sophisticated quantitative tech-
niques, too little attention is given to the careful construction of hypotheses
about the relationship between change and litigation predicted by normative
effects theory. For example, McIntosh uses the entire civil caseload of the
court to construct a measure of the litigation rate, rather than selecting cases
appropriately related to particular types of social change. Also, the author’s
use of size of the industrial labor force and population density to measure eco-
nomic change constitutes a misspecification of the most plausible version of
the theory, which predicts a relationship between the rate of litigation and the
rate of change (see the next section of the present article). Other recent re-
search, in explicit or implicit response to contemporary concerns about litiga-
tion explosion, has found it sufficient to demonstrate that no simple or linear
relationship exists between time and litigation or between indicators of the
quantity of economic activity and litigation, and has avoided careful examina-
tion of the underlying theory (see, e.g., Daniels, 1985; Blankenburg, 1982). Ka-
gan’s (1984) use of data from these same studies to examine alternative hy-
potheses about the sources of debt litigation provides a valuable example of
the much needed application of theory.
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The impact of takeoff and rapid growth of the coal industry on
the three litigation rates constitutes a critical test of normative ef-
fects theory. The theory predicted an elevated rate of litigation in
all three counties. However, only one of the three rates rose dur-
ing takeoff and in only one of the three counties. The pace of in-
dustrial growth had no impact on litigation rates, with the excep-
tion of Summers, and even there only after 1901. It is most telling
that the theory has not been at all successful in predicting the im-
pact of takeoff or industrial growth on litigation rates in either of
the two coal-producing counties. These negative findings are per-
haps the single most important test of the theory.

2. The Effects of the 1890s Depression and Changes in the Na-
tional Coal Market on Litigation Rates. The coal industry in Fayette
and Raleigh counties was closely tied to the national market for
coal. Stress caused by market fluctuations should increase the liti-
gation rate, in particular the coal company/company rate. Since
coal was the engine of the entire economy of the region, coal prices
should also have affected company/company and company/individ-
ual litigation, the latter by virtue of both the direct effect of coal
prices on local employment and coal companies’ purchases from
other businesses and the indirect effects of these transactions on
the economic activity of the region.

However, as I discussed earlier, normative effects theory is
ambiguous about whether the litigation rate will rise with declin-
ing prices, rising prices, or both. A rising market for coal created
business opportunities and may have been associated with greater
risk-taking and more competition as new entrepreneurs entered
the market. On the other hand, declining prices created financial
problems for existing businesses, including greater numbers of de-
faults and a greater willingness to litigate to preserve the few re-
maining business opportunities. Thus according to normative ef-
fects theory, either market trend may be associated with rising
litigation rates.

Therefore, I included measures of two different types of ef-
fects of the coal market in the model. A sustained decline in
prices due to a national depression between 1889 and 1899 pro-
duced financial crises, business failures, and increased competition
due to scarcity of buyers. First, its cumulative effects are repre-
sented by a dummy variable for 1896-99. Second, annual incre-
ments in national coal prices provide a continuous measure of
changing market pressure.

The data show that the sustained depression increased only
the coal company/company litigation rate (Table 5). As the effects
of the prolonged coal market depression on the industry in Fayette
accumulated, the rate of such litigation rose significantly. There
was no similar effect on company/company or company/individual
litigation rates in any county.
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The effects of prices on litigation rates also create a clear pat-
tern. First, declining rather than rising prices stimulated litiga-
tion. Second, the effects of declining coal prices are most pro-
nounced on company/company litigation (Table 4). The effects of
declining prices are strong and significant in both Fayette and Ra-
leigh after 1900, suggesting the importance of the national coal
market for the whole economy of the two industrial counties. In
contrast, coal prices were a significant predictor of company/indi-
vidual (with strike cases removed; see Table 6) and coal company/
company litigation rates only in Fayette.?® These findings are con-
trary to the prediction that coal company/company litigation rates
should be most affected by prices. The results suggest that coal
price fluctuations were a surrogate measure of the market pres-
sure on all types of business and that litigation by other businesses
was more sensitive to such stress.

The results underscore important differences between the
counties. Coal company/company litigation and company/individ-
ual litigation increased with declining prices in Fayette alone. This
can be explained by differences in the business organization and
relationships among actors that are unique to Fayette. Similarly,
the absence of any relationship between prices or depression and
litigation rates in Summers strongly suggests that Summers fol-
lowed an independent pattern determined by the declining propor-
tion of variance of all litigation rates explained over time and the
poorer fit of the model in the later period, as measured by the
Durbin-Watson statistic. ‘

3. The Effects of Coal Company Failures On Litigation
Rates. Normative effects theory predicts a higher rate of litiga-
tion as a result of increasing business failures during industrializa-
tion. In my measure of coal industry instability I have taken ac-
count of both failures and mergers, since they were often linked
and both arguably created a need for norms and dispute resolution.
The measure is a step function representing the percentage of all
coal companies that ceased operations during a five-year interval
in each of the coal-producing counties.

Instability in the coal industry had a statistically significant ef-
fect on coal company/company litigation rates after 1900. The ef-
fect is particularly pronounced in Fayette, which I interpret as a
reflection of the impact specifically on coal companies, since coal
company/company cases are included in the company/company
rate.

The effects of industry instability are not those predicted by

40 Given the strong effect of prices on company/company litigation, it is
surprising that company/individual litigation rose as prices declined only in
Fayette. If the bulk of such litigation comprises debt cases, we would expect a
higher rate of default and litigation in the individual debt as well as in com-
mercial transactions between businesses, but this prediction is not borne out.
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normative effects theory, however, and in fact were different in
each county. In Fayette the coal company/company litigation rate
declined with increasing instability, contrary to expectations; in
Raleigh it rose, conforming to expectations. The inconsistency of
the effects of coal industry instability casts doubt on the underly-
ing theory. Instead, the findings draw our attention once again to
the unique conditions of each county.4!

To this point, the results have suggested that the effects of in-
dustrialization were consistent within counties over time but dif-
fered between the counties, even between the two coal-producing
counties. Prices and depression had stronger effects on the litiga-
tion rates in Fayette than in the other two counties. Coal industry
instability had a different effect in each coal-producing county.
There was an obvious difference between the patterns of economic
development in Summers and in Fayette and Raleigh. The pat-
terns in the latter also differed from each other. Fayette devel-
oped thirty years ahead of Raleigh, employing correspondingly
more primitive technology and management skills. For example,
there were more coal companies in Fayette even when the county
was being outproduced by Raleigh.42 Those companies, on the av-
erage, were smaller than those in Raleigh. These differences sug-
gest that industrialization may have produced different kinds of
stress in each county.

4, The Effects of World War I on Litigation Rates. World War
I produced a statistically significant reduction in the company/
company litigation rate (Table 4) in Raleigh and Summers and a
reduction just short of significance (» < .08) for Fayette.
Although we might expect increases in prices or in industry stabil-
ity to explain the decline in company/company litigation during
World War I, the significance of this dummy variable demonstrates
that the war tended to suppress this litigation independently of
other changes measured by the model. Similarly, World War 1
lowered the coal company/company litigation rate (Table 5) inde-
pendently of the effects of the other measures of industrial
change.

By contrast, the dummy variable for World War I had no sta-
tistically significant effect on company/individual litigation rates,

41 While there are differences in the economic development of each
county (see Figure 4), they do not help explain the differences in the effect of
instability on litigation rates. For example, instability in Raleigh was due
more to the effect of mergers and in Fayette more to the effects of business
failures. There is no reason why mergers should produce a greater need for
clarification of norms or for conflict resolution and thus for litigation in state
courts than business failures. Indeed, we should expect the reverse. The re-
sults show that some other factor mediated the effects of business failures
thereby creating differences in the patterns of litigation in the two counties.
What this factor might be is not suggested by normative effects theory.

42 In 1920, the largest 10% of Fayette coal companies produced 40.2% of
the county’s coal. In Raleigh, the largest 10% produced 44.7%.
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independent of the effects of other variables in the model. The
stepwise removal of other variables showed that increments in
production, industry stability, and market prices all converged to
produce the strong decline in company/individual litigation rates
during the war. Normative effects theory does not help us under-
stand these significant findings.

V. DISCUSSION

The results of my attempt to apply a carefully constructed and
operationalized functional model to explain changes in litigation
rates raise serious questions about the model. These findings sug-
gest that'the process of bringing conflicts to courts for resolution is
not simply a function of economic growth, the pace of economic or
social change, or the distress in the main engines of the economy.
More people and more commercial credit arrangements meant
more transactions at risk to conflict, more disputes, and some-
times, although the relationship is not monotonic, more litigation.
But among commercial enterprises in southern West Virginia, eco-
nomic development did not necessarily mean that a greater pro-
portion of disputes went to court. Except for an increase during
takeoff in each county, to which it is difficult to attach unambigu-
ous significance, rates of intercompany litigation declined during
World War I and bore no consistent, statistically significant rela-
tionship to any other measure of economic change across all coun-
ties.

A defender of this model might respond to these findings in at
least two ways. First, it might be argued that the model was oper-
ationalized poorly. A serious weakness of the model, discussed at
some length, is its lack of specificity. Almost any particular opera-
tionalization could be criticized as constituting the wrong one, and
therefore the model should not be rejected until all other possible
operationalizations of its concepts have been tried. The operation-
alizations employed here, however, were carefully derived from
the most sophisticated suggestions in the literature on litigation
rates. Further, I used enough different measures of both court use
and social change to have obtained significant results if the model
is valid. I used three different litigation rates, each arguably
closely connected with industrialization. I examined the effects of
many aspects of changing social relations underlying industrializa-
tion on these three rates—the pressures of the national market
economy, global societal change, industry structure and competi-
tion, and pace of local industrialization—each in theory creating a
need and opportunity for normative support. Many if not all of
these measures should have been significantly related to changes
in the litigation rates if litigation and legal change are caused
mainly by changes within the normative social order. Instead,
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with the exception of the war, these measures either did not pre-
dict litigation rates or had an effect contrary to predictions.

Second, it might be argued that the causal connections in the
model were misspecified by the research. For example, the con-
nection between the pace of coal industry growth and the litigation
rate might involve a lag time of more than one year, or the effects
might be distributed over several years following the alteration of
the underlying social relations. There is, of course, evidence of
great lag times between some events and the appearance of litiga-
tion associated with those events. There is a possibility that em-
ploying different assumptions about the causal connections be-
tween economic change and litigation might lead to the discovery
that the causal connections were stronger than it now appears.
But it seems unlikely that the picture would change dramatically.
The hypothetical effects of sudden change or rapid development
should be strong enough and the lagged effects irregular enough so
that some statistical effect of change should be detected using an-
nual data of the type employed here. There is no reason to be-
lieve, for example, that there will only be effects that are lagged
more than a year.

Contrary to these imagined objections, I believe that these re-
sults paint an accurate picture of the link between change, mea-
sured in market terms, and litigation. There is plenty of evidence
that the number of cases was affected by economic change in obvi-
ous ways. The amount of production, the cycle of the market
prices, and the amount of competition in the coal industry all af-
fected the total number of cases between companies, between com-
panies and individuals, and between coal companies and other
companies. But litigation rates did not respond systematically to
change in the pace or extent of industrialization. Other than the
strong effects that the initial takeoff period might have had on liti-
gation rates and the effects of World War I, economic change had
few consistent effects on litigation rates. The effect of takeoff dis-
appeared between industrialization of Fayette and Summers and
industrialization in Raleigh, the last to experience takeoff. It ap-
pears that the effects of economic change on the company/individ-
ual litigation rate actually declined over time in all three counties.

Further, there is some reason to doubt that the elevated litiga-
tion rate experienced in all three counties during takeoff repre-
sents a turning to the courts for clarification of general norms gov-
erning economic relationships. First, if clarification of norms had
been an objective, we would expect an elevated rate of appeal as
well as rate of litigation. However, the data show no increase in
the rate of appeal during the periods I have defined as takeoff.43

43 Of course, for a complete picture of law as one among many alternative
strategies of conflict resolution we would have to consider in detail businesses’
legislative as well as appellate strategies for managing conflict.
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Second, the companies that should have had the greatest need
for normative intervention—the coal companies—had a very low
rate of litigation during the takeoff periods, increasing their litiga-
tion rate only when production became established. Of course, the
fact that the rate increased so rapidly once production had become
established may be taken as evidence that law provided answers to
needs generated during early industrialization. But their litigation
rate increased only after the companies were in a position to
devote resources to activities that were prospective in the sense of
either “playing for rules” or trying to establish a better competi-
tive position with regard to specific business rivals or partners.

These findings move us in a more promising direction, indeed
the only one that appears to be open to functional theory. The
very fact that the timing of coal company litigation appears to have
been resource dependent, together with the strategy-determined
pattern of strike litigation, which set it apart from other types of
company/individual litigation, suggests that litigation was a strat-
egy that litigants sought to manipulate, not an automatic response
to conflict under conditions of uncertainty caused by rapid change.
This impression is reinforced by the distinct patterns within the
counties over time, which suggest that litigation trends were a
function of the social organization of particular communities. I
conclude that theories predicting automatic functional responses to
stress are not helpful. Research should turn to examining histori-
cally specific conflict in contexts in which the capacities and inter-
ests of the participants are explicit and supply missing links in the
model between change and conflict and between conflict and liti-
gation. To predict the effects of social change on litigation we
must understand the decisions of individuals and business manag-
ers in specific contexts, including their objectives and capacities for
managing conflict resolution. For this, something quite different
from normative effects theory is required.

By focusing attention on the issues raised by dispute process-
ing research, I do not suggest that we abandon all theory that at-
tributes systemwide effects to law. The findings of this research
may be cast in a different way. The results, which suggest that
court use was a strategy in conflict, tell us both that the process of
dispute resolution was resource dependent and that litigation was
a weapon used at the discretion of actors with sufficient capacity.
They also indicate that discretionary litigation followed patterns
that reflect conflict strategies, not the pressure of economic need
and disruption alone. Such discretionary litigation may have
played a systematic role in at least some important types of con-
flict arising from industrialization and the growth of monopoly
capital. Perceiving these patterns correctly depends on under-
standing the role of litigation in the ongoing relations between
workers and employers, between enterprises in a particular busi-
ness community, and between consumers and retail businesses, all
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within a context with historical continuity for the actors. Such liti-
gation patterns are dependent on both the successful efforts of
those with greater power to direct law to particular ends and the
continuing success of law in “capturing” some types of conflict that
might otherwise be pursued by alternate means.

V1. CONCLUSION

In this essay we began with the functional model of litigation,
and by criticizing its conceptualization and operationalization and
testing its hypotheses, replaced it with another one. The function-
alist theory of litigation is like the functionalist theory of social
movements and collective behavior: It takes litigation as a sign of
a failure of the normative order—a kind of deviant behavior pro-
duced by the stress or breakdown caused by change. But, as I have
demonstrated, no such simple relationship exists. Litigation, and
thus the function of litigation, cannot be considered independently
of the framework of social organization within which the litigants
act. This context varies from one social relationship to the next.
Who litigates is a function of strategy and litigation capacity (in-
cluding knowledge and experience of litigation), as so many recent
studies of dispute resolution have shown. Behavior in which actors
seek advantages in conflict by manipulating litigation is beyond
the capacity of functional theory to explain.

Further, functional theory assumes a world in which basic hi-
erarchies of right and power are widely accepted and a community
that will move in concert in response to change. The litigation pat-
terns in an industrializing community challenge these assump-
tions. Examination of the three West Virginia counties undergoing
industrialization revealed some of the weaknesses of this theory
and suggested promising alternatives that give a central place to
the capacities and interests of the classes and communities of ac-
tors in their historical setting.

The findings of this research do not show that no systematic
role for law exists. How particular actors use law to manage con-
flict calls for the application of what we know about the transla-
tion of actor capacity, including the capacity of organizations, into
power and domination. We must try to understand why litigation
and other ways of using law for conflict management are attractive
to particular actors. For example, it is not obvious why large orga-
nizations with political power would choose litigation or law re-
form as opposed to other ways of maintaining hegemony over eco-
nomic and other resources. The particular role played by law
relates to the effectiveness of different kinds of power in Western,
industrial society, and this in turn relates to the legitimacy of the
exercise of particular kinds of power. Further research on litiga-
tion should determine why certain actors choose to use law rather
than other means of social control in conflict resolution and how
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particular actors make long-term adaptations to the use of litiga-
tion in conflict management.
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