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Social Change and Tort Litigation:
Industrialization, Accidents, and Trial Courts in
Southern West Virginia, 1872 to 1940

FrRANK W. MUNGER¥*

I. INTRODUCTION

EVALUATIONS of the role which courts have played in nineteenth
century American industrialization have often been preoccupied
with the content and impact of the opinions of appellate judges. The deci-
sions of appellate courts in the nineteenth and early twentieth centuries
reflect interesting, much debated issues such as the relationship of legal
evolution to economic expansion,’ the interests of a capitalist class,? con-
temporary views of social justice,® and the legal profession’s own modes
of reasoning.* It is equally true that the majority of cases are never heard
by appellate courts. Appellate courts can only address the issues in cases
that are appealed. Therefore, a mere recounting of appellate opinions is
neither reflective of the volume of trial court litigation, nor representative

*  Professor of Law, Faculty of Law and Jurisprudence, State University of New York at Buf-
falo. I would like to thank James B. Atleson, David Engel, Lawrence Friedman, Fred Konefsky and
Carroll Seron for their comments on earlier drafts of this Article. I am indebted to a group of
dedicated research assistants who labored in the West Virginia Circuit Court records in Fayette,
Raleigh, and Summers Counties for over a year, maintaining both dedication and a sense of humor. I
would also like to thank David Wood for his assistance at the State University of New York at
Buffalo. The research presented in this Article has been supported in part by an Appalachian Studies
Fellowship from Berea College and by National Science Foundation grant SES-8121320.

1. See S. SKOWRONEK, BUILDING A NEW AMERICAN STATE: THE EXPANSION OF NATIONAL
ADMINISTRATIVE CAPACITIES, 1877-1920, at 27-28, 41-42 (1982); Freyer, The Federal Courts, Lo-
calism, and the National Economy, 53 Bus. HisT. REv. 343 (1979); Gregory, Trespass to Negligence
to Absolute Liability, 37 VA. L. REv. 359 (1951); McCurdy, The Knight Sugar Decision of 1895 and
the Modernization of American Corporation Law, 1869-1903, 53 Bus. HisT. REV. 304 (1979).

2. See G. KoLkO, RAILROADS AND REGULATION, 1877-1916, at 81-86 (1965); Schwartz, Torz
Law and the Economy in Nineteenth Century America: A Reinterpretation, 90 YALE L.J. 1717 (1981).

3. See A. PAuL, CONSERVATIVE CRISIS AND THE RULE OF LAW: ATTITUDES OF BAR AND
BENCH, 1887-1895 (1960); R. POUND, THE SPIRIT OF THE COMMON LAw 139-65 (1921); Paul,
Legal Progressivism, the Courts, and the Crisis of the 1890s, 33 Bus. HisT. REv. 495 (1959).

4. See G. WHITE, PATTERNS OF AMERICAN LEGAL THOUGHT 163-91 (1978); Gordon, Legal
Thought and Legal Practice in the Age of American Enterprise, 1870-1920, in PROFESSIONS AND
PROFESSIONAL IDEOLOGIES IN AMERICA 70-110 (G. Geison ed. 1983); Kennedy, Toward an Histor-
ical Understanding of Legal Consciousness: The Case of Classical Legal Thought in America, 1850-
1910, 3 REs. L. & Soc. 3 (1980).
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of the substance of the cases brought to court. Moreover, evaluations
based on appellate decisions have produced little knowledge concerning
the influence of appellate courts on either the intellectual life of trial
courts or on the outcomes of cases decided by trial courts. Most impor-
tantly, neither appellate nor trial courts, by themselves, provide answers
to questions about why litigation occurred, or what significance litigation
held as a form of conflict or conflict resolution.

Courts undoubtedly play an important role in conflict and conflict
resolution. An understanding of their role requires an understanding of
how litigation arose from the activities and social relationships which
make up the life of a community.> Therefore, a better understanding of
the role of courts in industrialization requires looking beyond appellate
opinions to the actual litigation which provided the occasion for the legal
opinions. The search cannot end there, however. It requires an examina-
tion of the circumstances and events that gave rise to the litigation, and a
determination of how these factors affected the lives of the actors in-
volved in the litigation.

This Article describes tort litigation in three southern West Virginia
counties at the turn of the century.® It represents an attempt to explore
the functions” of litigation in resolving conflicts arising from personal
injury or property damage which occurred during America’s nineteenth
century industrialization. This Article is also an experiment in the meth-
odology of examining trial court records. It attempts to bring to life the
complex process by which courts become involved in change and con-
flict. The methodology employed examines both the narrow range of in-

5. Many of the questions which I have attempted to answer in this Article were inspired by the
work of James Willard Hurst on law and social change. J. HURST, LAW AND ECONOMIC GROWTH:
THE LEGAL HISTORY OF THE LUMBER INDUSTRY IN WISCONSIN: 1836-1915 (1964). I have used
Hurst’s careful examination of social process and legal history as a starting point, and often as a
source of hypotheses in need of testing and revision. For example, this Article reflects on Hurst’s
assumption that law is responsive to the social needs of a community. This hypothesis is subsumed
by Hurst’s premise that law is effective because it is legitimate. The relationship between the rational
content of law and the actual uses made of legal institutions by community members is a link often
overlooked both in Hurst’s own work and in the research tradition it has inspired in the sociology of
law. For related criticisms see Genovese, Law and the Economy in Capitalist America: Questions for
Mr. Hurst on the Occasion of his Curti Lectures, 1985 AM. B. FOUND. REs. J. 113; Harring & Strutt,
Lumber, Law and Social Change: The Legal History of Willard Hurst, 1985 AM. B. FOUND. REs. J.
123,

6. The three counties are Fayette, Raleigh, and Summers.

7. By function I mean the importance of litigation in maintaining, or helping to change, social
relationships outside the legal system. For further discussion of the concept of function see Munger,
Law, Change and Litigation: A Critical Examination of An Empirical Research Tradition, 22 LAW &
Soc’y REev. (1988) (in press).
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formation available in trial court records, and also the broader
information about litigants and their continuing relationships available in
historical and archival sources.®

II. TORT LITIGATION IN THE LATE NINETEENTH CENTURY AND
EARLY TWENTIETH CENTURY TRIAL COURTS

A. The Case of Annie Jones

In 1899 a fire broke out in a row house in Fayetteville, West Vir-
ginia, the county seat of Fayette County.® In anticipation of the spread-
ing fire, Annie Jones, a row house tenant living two doors from the fire,
dragged her personal belongings to safety. In an effort to preserve the
other houses in the row, Mr. Middleburg, Jones’s landlord, detonated a
charge of dynamite in the row house located between his row house and
the burning structure. As a result of the explosion, burning debris fell
among Annie Jones’s personal possessions and destroyed them.

The range of typical responses of a victim of this misfortune may
have included private appeals to Middleburg, friends, relatives, or other
tenants, or merely accepting one’s fate in silence. Perhaps Annie Jones
actually attempted a private appeal for compensation or assistance. His-
tory has not left us with any indication of her extralegal attempts at a
remedy. However, historical studies of litigation demonstrate that by
1899 America was already a litigious society.!® Perhaps motivated by a
lack of a private remedy, or influenced by societal trends to litigate, or

8. The deficiency in utilizing only the limited information available in court records to describe
complex procedures of conflict resolution was suggested by criticism of longitudinal research. Kris-
lov, Theoretical Perspectives on Case Load Studies: A Critique and a Beginning, in EMPIRICAL THEO-
RIES ABOUT COURTS (K. Boyum & L. Mather eds. 1983) [hereinafter EMPIRICAL THEORIES]. For
details concerning the research design and the sampling technique see infra note 22.

9. The account of the fire and the litigation which followed is taken from the case file in the
proceeding brought before the Fayette County Circuit Court in 1899. File reference number 2756.
This case was selected from a sample of tort cases. Civil docket books no longer exist for the circuit
courts studied in this research. Cases are listed in alphabetical order in a composite index compiled
by the court clerks after the loss of the original docket books. The file reference number is the means
by which the alphabetical listing and the case file are cross-referenced.

10. Studies of litigation include Blankenburg, Legal Insurance, Litigant Decisions, and the Ris-
ing Caseloads of Courts: A West German Study, 16 LAW & SoC’Y REv. 601 (1981-82); Clark, Adjudi-
cation to Administration: A Statistical Analysis of Federal District Courts in the Twentieth Century, 55
S. CAL. L. REV. 65 (1981-82); Daniels, Continuity and Change in Patterns of Case Handling: A Case
Study of Two Rural Counties, 19 Law & Soc’y REv. 381 (1985); Friedman, Courts Over Time: A
Survey of Theories and Research, in EMPIRICAL THEORIES, supra note 8, at 9; Friedman & Percival,
A Tale of Two Courts: Litigation in Alameda and San Benito Counties, 10 LAW & SoC’y REv. 267
(1975-76); Mclntosh, Private Use of a Public Forum: A Long-Range View of the Dispute Processing
Role of Courts, 77 AM. PoL. Scl. REv. 991 (1983).
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both, Annie Jones elected to take her case to the Fayette County Circuit
Court,!! the state court of general jurisdiction for all matters involving
more than $25. She prayed for $300 in damages resulting from the negli-
gence!? of Middleburg in placing and detonating the dynamite. Annie
Jones was represented by the firm of Dillon and Nuckolls. The defendant
Middleburg was represented by the firm of St. Clair, Walker and Sum-
merfield. Both were respected Fayetteville law firms, and both firms han-
dled a variety of issues and litigants. There was little apparent
specialization among the members of the bar who handled tort suits for
litigants such as Annie Jones.!® There were few outsiders in the circuit
court practice of southern West Virginia, unless they came from Charles-
ton.!* The case went to trial before a jury, which rejected Annie Jones’s
characterization of Middleburg’s conduct as negligent, and returned a
verdict for the defendant. There was no appeal. The circumstances of
Annie Jones’s case illustrate one way in which the growing density and
complexity of community life might increase the likelihood of civil
disputes.!®

B. Community Change and Tort Litigation, 1870-1925

Fayetteville was a town in which the nineteenth century industrial

11.  See supra note 9.

12. The law of negligence is particularly suited to redress for damages arising from any of the
thousands of daily acts which occur between people living in close proximity. Indeed, one theory of
the development of the law of negligence is that it represents a late nineteenth-century response to
the increasing number of civil wrongs occurring between strangers. There are several well-known
statements of this idea including W. FRIEDMANN, LAW IN A CHANGING SOCIETY 161-90 (2d ed.
1972); SCHUR, LAW AND SOCIETY: A SOCIOLOGICAL VIEW 121-22 (1968); see generally Selznick,
The Sociology of Law, 9 INT’L ENCYCLOPEDIA SocC. ScI. 50, 57 (1968).

13. The trend toward specialization among lawyers handling tort litigation is discussed in Sec-
tion XI(P), infra.

14. In 1908, there were 14 attorneys whose practices were located in Hinton, the seat of Sum-
mers County. J. MILLER, HisTORY OF SUMMERS COUNTY 235 (1908). By 1920, 32 attorneys were
listed as having a post office address in Beckley, the seat of Raleigh County. WEST VIRGINIA HAND-
BOOK AND MANUAL AND OFFICIAL REGISTER (J. Harris ed. 1920). While no comparable figures are
available for Fayette County, attorney biographies in the leading county history suggest that a core
of 12 to 15 attorneys had their practices in Fayetteville in 1900. J. PETERS & H. CARDEN, HISTORY
OF FAYETTE COUNTY 361-62 (1926).

15. Other ways in which the increasing density and complexity of community life increased the
likelihood of civil disputes included, for example, the increasing use of dangerous industrial technol-
ogy. As machines became more powerful and workers increasingly interdependent (so that a mistake

by one worker using a machine was more likely to hurt another nearby worker) the number and
severity of injuries increased. Mechanization of transportation introduced similar risks for travelers
as well as for transportation employees. Increasing population density, by itself, led to new risks
which included both the risk of property damage (as in Annie Jones’s case) and risks to life and
health. See C. GLAAB & A. BROWN, A HisTorY OF URBAN AMERICA 206 (3d ed. 1983).
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and technological transformation of American community life was oc-
curring. This transformation was marked by a rapid increase in popula-
tion. By 1900, Fayette County had 32,000 residents, an increase of 480%
over 1870.16 Fayetteville was no longer the small town it had been a few
decades before. Perhaps more significantly, the rise in population re-
sulted from migration from other parts of the county, from other parts of
West Virginia, from other southern states, and from an aggressive cam-
paign by the State Department of Labor to encourage immigration of
laborers from southern and southeastern Europe.!” Fayetteville’s growth
under the impact of West Virginia’s industrialization was typical of
southern West Virginia towns, and probably resembled the growth of
many other industrializing communities throughout North America.'®

The growth of Fayetteville typified the effect of the rapid industriali-
zation on rural southern West Virginia.'® The building of the Chesapeake
and Ohio Railroad between 1869 and 1873 opened the region to commer-
cial coal production. Mining quickly became the region’s principal indus-
try and its link to the rest of the country. In addition, the changing scale
and changing activities of community life in Fayetteville were driven by
forces generated in the growing national economy. The rapidity of the
national and local change, the immense technical and organizational
problems of a new industry, and the conflict between new and old com-
munity ways increased both the number of transactions between relative
strangers in the community, and also the subsequent likelihood of in-
creased tortious injuries to property and persons.?®

As suggested above, the mere frequency of opportunity for tort liti-

16. BUREAU OF THE CENSUS, DEP'T OF COMMERCE AND LABOR, CENSUS REPORTS:
TWELFTH CENSUS OF THE UNITED STATES, 1 CENSUS BULLETIN, No. 53, POPULATION OF WEST
VIRGINIA BY COUNTIES AND MINOR CIVIL DivIsioNs 2 (1901).

17. D. CORBIN, LIFE, WORK AND REBELLION IN THE CoAL FIELDS: THE SOUTHERN WEST
VIRGINIA MINERS, 1880-1922, at 8 (1981).

18. For a description of demographic changes in the late nineteenth century and their impact on
rural and urban life see C. GLAAB & A. BROWN, supra note 15, at 134-51. For an interpretation of
the effect of the resulting social change on small town life, see R. WIEBE, THE SEARCH FOR ORDER,
1877-1920 (1967).

19. R. ELLER, MINERS, MILLHANDS, AND MOUNTAINEERS: INDUSTRIALIZATION AND THE
APPALACHIAN SOUTH, 1880-1930, at 49-52 (1982); J. WiLLiAMS, WEST VIRGINIA AND THE CAP-
TAINS OF INDUSTRY 165 (1976).

20. Rapid growth in southern West Virginia expanded the lumber industry to a significant com-
mercial enterprise, initiated railroad construction, and triggered the explosive growth of the mining
industry. Each of these new activities involved the risk of bodily injury on a scale not before exper-
ienced in the region. Increased conflict of other kinds also accompanied industrialization, including
numerous property title disputes, conflict between the labor force and owners, and the kind of com-
mercial conflict which arises when deals are made and broken in an unpredictable economy. See D.
CORBIN, supra note 17. See generally Williams, The New Dominion and the Old: Ante-Bellum and



80 BUFFALO LAW REVIEW [Vol. 36

gation does not in itself adequately explain the reasons for such litigation.
In order to understand the function of tort litigation in late nineteenth
and early twentieth century America, it is necessary to examine what
actually happened in trial courts. While Annie Jones’s case provides an
example of what might be supposed to be a growing number of accidental
injuries arising out of the greater density and complexity of social exist-
ence, it must be asked whether her case was in fact typical of actual
litigated cases, and whether it fully reflected the function which tort law
played in this growing American community. It must be asked whether
tort litigation was used more frequently as communities grew, and if so,
was the increase relative to the size of the community at each stage of its
growth. It should also be investigated whether all types of tort cases in-
creased in number as communities grew, or whether certain types of tort
cases were more frequent than others.

In order to address these questions, the research presented in this
Article employed longitudinal analysis of litigation trends. Longitudinal
studies of trial-court caseloads can help answer questions about the
changing role of litigation in the life of a community.?! The research was
based on information taken from the order books and case files of three
West Virginia state circuit courts between 1872 and 1940.?2 Examining

Statehood Politics As the Background of West Virginia’s “Bourbon Democracy,” 33 W. VA. HisT. 317
(1972).

21. Longitudinal litigation research has typically involved an examination of the records of
cases filed in a single jurisdiction over a significant period of time. The number of cases, the kinds of
cases, who instituted and who defended the litigation, trends and the changing outcomes are re-
corded. See supra note 10. However, reliance on quantitative measures of these changes, without
attempting to explore the intricacies of consequences and conflict, invites interpretation of trends as
the outcome of a constant process in a changing external environment. In fact, however, the process
of litigation is constituted by the actions of individuals who are not constants in the midst of change.
Consequently, as I will demonstrate in this Article, it is not clear that quantities of litigation can be
accurately compared from one time period to the next.

22. The analysis included information from state circuit and county court order books of Fay-
ette, Raleigh, and Summers counties for the years 1872-1925, 1930, and 1940. The circuit courts
were trial courts of general jurisdiction handling both civil and criminal matters. They also heard
appeals from matters tried before justices of the peace. All matters before the court were included in
the study provided they were not merely related to court administration, such as paying court offi-
cials, or nonadversarial administrative duties, such as granting various types of licenses, Information
about more than 36,000 cases was read, coded, and analyzed by computer.

Concerns existed regarding drawing inferences from changes in the quantity of litigation alone.
See supra note 21. However, these concerns were addressed by means of the research design, in
which statistical data derived from the circuit court records were supplemented by other types of
information. The study included a statistical analysis of the cases filed in the three state circuit
courts. It also included examination of the case files in a random one third sample of tort cases filed
in the circuit court in Fayette County. The sample yielded detailed information about litigation, See
infra notes 65, 77, 79, & 96 and accompanying text. The examination of case files also provided
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the changing numbers and types of cases in the state trial courts will
begin to reveal how such changes affected the use of the courts to resolve
conflicts arising from injuries to persons and property.

Tort litigation constituted only a small portion of the caseload of the
circuit courts during the period of this study. While the percentage of
tort cases rose from 3.1% between 1872 and 1875 to 6.2% between 1891
and 1895, it declined immediately to 3.9% and did not rise above the
1891-1895 peak until after 1930. Contract and property cases each con-
sistently comprised a greater percentage of the total caseload than did
tort cases. Though the percentage of tort cases remained small, the actual
number of tort cases increased over time as the size of the communities
increased. However, neither the percentage of tort cases, nor the increase
in the number of tort cases, tells us whether tort cases were brought more
frequently as communities grew in size and as industrialization changed
the nature of the activities taking place in the communities. If it is true
that larger, more industrialized communities rely more on litigation to
resolve conflict than do smaller less industrialized ones, then litigation
rates in these three West Virginia counties will have increased over the
period of their growth.?* Examining the number of cases per 10,000 in-
habitants of the counties reveals whether litigation was more or less fre-
quent at one period of the community’s growth (size) than at another.
The litigation rates per 10,000 persons which are displayed in Figure 1
show that tort, contract, and property litigation were affected differently
by social change. Both contract and property litigation rates decreased
during the periods of economic growth between 1870 and 1885 (during
the takeoff in Fayette County), between 1905 and 1915 (during the
growth in Raleigh County), and in the immediate post-war period. Tort

information about particular cases, the litigants, and their attorneys. See supra note 9; infra note 30.
For a parallel study of cases appearing in federal district courts during the same time period, see
Munger, Commercial Litigation in West Virginia State and Federal Courts, 1870-1940, 30 AM. J.
LEGAL HisT. 322 (1986).

23. As a community grows, one would expect more tort cases because there are more people,
and consequently more accidents. Depending on the nature of the activities in the community, the
number of tort cases may increase faster than other kinds of cases. Consequently, the percentage of
tort cases in the caseload of local courts may also increase. However, such increases do not necessar-
ily mean that the courts are becoming more popular or useful. They only indicate that there are
more accidents and that the number of accidents is probably increasing faster than other kinds of
disputes. Even though the absolute number of cases fluctuates greatly, the rate of cases may be quite
constant relative to the number of people in the community, or to the number of accidents. The
number of cases relative to the population, or to the number of accidents, is called the litigation rate.
For an excellent and influential discussion of the difference between the percentage of caseload and
the rate of litigation see Lempert, More Tales of Two Courts: Exploring Changes in the “Dispute
Settlement Function” of Trial Courts, 13 LAw & Soc’y Rev. 91 (1978-79).
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Figure1
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litigation maintained a relatively constant rate with the exceptions of a
sharp decline in both the late 1890s and during World War I, when all
forms of litigation declined. It should be noted, however, that the appear-
ance of relative stability in the tort litigation rate in Figure 1 is due in
part to the effects of scale, since the number of tort cases was so much
smaller than those of property and contract. This fact may be understood
more clearly by examining Figure 2 in which tort litigation per 10,000
persons is plotted on a much finer scale.

Why did tort litigation rates display this particular trend? The an-
swer lies in determining which changes taking place in these counties
contributed to an increase or decrease in the use of courts as a means of
resolving conflicts over compensation for injury to persons or property.?*

24, Inaddition to the changing relations between court and community, variables in the internal
organization of the courts could also have affected patterns of litigation. These variables include the
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Industrial accident litigation rates may have been low for reasons
which had nothing to do with tort law. There is little evidence miners
were frustrated by the ineffectiveness of litigation in obtaining compensa-
tion. We do not know whether miners were particularly conscious of
their legal rights. That is, whether they thought that litigation was, or
ought to have been, a basis for compensation for accidents. Their pattern
of litigation does not suggest increasing discontentment with the system
of recovery bases on common law. Further, the labor organizations
which they formed did not view safety and the consequences of accidents
as an issue until well after workmen’s compensation had become a seri-
ous proposal through the efforts of other constituencies.®* Ignorance of
the law may explain part of this inaction. The behavior of the legal pro-
fession undoubtedly played a significant role. But it is also likely that the
attitudes of many miners themselves made it difficult to view the solution
of the problem in terms of government intervention. Factors such as a
tradition of self-reliance, a sense of powerlessness in dealing with employ-
ers, and a tendency to blame accidents on foreign-born miners may all
have contributed to this pattern.

Whatever the reason for the low rate of industrial accident litiga-
tion, contrary to the claims of revisionist theory, litigation may not have
been onerous for mine owners. Examination of the dollar amounts which
West Virginia mine owners risked losing through industrial accident liti-
gation (exclusive of attorney’s fees and court costs) suggests that litiga-
tion may have provided a financially manageable system for handling
accident liability from the owner’s perspective. Complaints filed in cases
of injury or fatality due to accidents in mines prayed for what must have
seemed substantial damages by contemporary standards, averaging about
$9,300 between 1890 and 1925.° However, a mine owner’s gross revenue

irrespective of the variation in the doctrine that resulted from specific appellate decisions, is an
empirically testable one. I offer no direct evidence here of such a sharp disjunction of legal cultures
at the appellate and trial court levels. I suggest that it is a plausible and important hypothesis for
further research.

94. See supra Section IV(D). See also Weinstein, supra note 35, at 156.

95. The defeatism of miners is explored in J. GAVENTA, POWER AND POWERLESSNESS: QUIES-
CENCE AND REBELLION IN AN APPALACHIAN VALLEY (1980). Targeting foreign-born miners as
scapegoats was indirectly encouraged by the United Mine Workers of America, through its support
of a program of miner certification as an answer to the problems of accidents. Ironically, this pro-
posed remedy precisely followed the policy underlying the common law, by seeking to shift liability
away from employers and toward foreign-born employees. Statistics were gathered on accidents with
detailed breakdowns by ethnicity, reflecting the tendency to equate accidents with ethnicity. W.
GRAEBNER, supra note 35, at 118.

96. Over this period, the maximum claim for personal injury liability in the three circuit courts
was $50,000. Claims against coal companies for property damage averaged $900. Personal injury
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for one million tons of coal was more than $800,000 at the depth of the
depression of the 1890s, and typically averaged more than $1,200,000.%
Thus, damage claims from injuries to miners averaged between 3% and
5% of an owner’s gross revenue, even at the peak rate of litigation of four
cases per million tons. In addition, at least 60% of all cases were settled,
and payments to claimants in these settled cases were likely substantially
below the amount claimed in the pleadings. Consequently, as suggested
earlier, it appears that the revisionist hypothesis regarding the import of
employers’ litigation costs may be misguided. Nonetheless, in order to
observe the specific effects of litigation costs on the coal industry, a more
precise analysis is required.

Although the average personal injury damage claim was relatively
low, the cost implications of accident litigation are related to the struc-
ture of the industry. The coal industry was highly competitive due to
relatively low entry costs and a large number of competitors. Few details
of the industry’s financial structure are known.*® We do not know typical
net revenues for companies of different sizes, nor do we know whether
coal companies could transfer some of the risk of such loss to insurance
companies.”® We can only estimate the total costs of litigation. Since ac-
cidents were only roughly proportional to production, we do not know
whether more productive companies faced more claims than those less
productive as a result of their higher productivity. Factors explaining
why some companies faced higher damage claims than others may in-
clude management capabilities, production financial resources, the use of
machinery, or the use of any other strategies which resulted in safer min-
ing practices.

While the effects of accident litigation on some coal companies may
have been small due to such factors as small claims and a high degree of
routinization in handling claims, for others even a small number of
claims may have had a critical bearing on survival. Small companies may
have been more seriously jeopardized by litigation, while larger compa-

claims against railroads averaged $9,882, and property claims against railroads averaged $5,930.
These figures are derived from a detailed examination of files of tort cases in Fayette County. See
supra note 22.

97. WEST VIRGINIA DEP'T OF MINES, supra note 44. These prices were computed from the
Annual Reports for the years 1883 through 1925, with the exclusion of the years 1884 to 1887.

98. For an extraordinary effort to specify the economic assumptions upon which an historical
interpretation of coal industry support for coal mining safety legislation was based see Graebner,
Great Expectations: The Search for Order in Bituminous Coal, 1890-1917, 48 Bus. HisT. REV. 49
(1974).

99. R. LUBOVE, supra note 35, at 51-52. See generally H. SMITH, supra note 83.



114 BUFFALO LAW REVIEW [Vol. 36

nies were not at all threatened by litigation costs. This suggests that
larger firms were unlikely to have been motivated by the costs of litiga-
tion to support workmen’s compensation, while smaller firms may have
had a greater financial motive to advocate reform of the common law.

While the precise impact of the cost of litigation on legal reform will
remain unclear, the effect of accidents on business economics and reform
may be more calculable. The steadiness of the accident rate may create a
false impression concerning miners’ and mine owners’ perceptions of the
risk of accidents. Undoubtedly miners were unlikely to have been com-
forted by the poor odds of survival. Analogously, mine owners operating
on a very small margin were unlikely to have been comforted by an actu-
arial view of the risk of a mine disaster. Mine disasters were costly to
both groups because so many fatalities were involved in a single explo-
sion. However, because of the potential loss of property and productivity,
owners also had an economic loss to bear. Some mine owners considered
economic loss to be more important than the loss of human lives.!?
Therefore, as disasters mounted in the early twentieth century, mine
owners most likely had more than a business-as-usual view of their costs.
For example, Justus Collins, the mine owner cited earlier as unconcerned
about the accidents suffered by individual employees and any subsequent
litigation, became highly concerned about explosions after their marked
increase following 1900.1°! The same forces which affected miners’ and
attorneys’ desires to litigate also created a self-interested concern for dis-
aster prevention on the part of mine owners.

Where do these interpretations leave mainstream and revisionist
theories of early twentieth century tort-law reform? The collective prob-
lem-solving approach of mainstream theory fails to examine two impor-
tant questions which were suggested by the litigation in West Virginia.
First, who was motivated to bring about change? Second, who was in a
position to bring it about? An examination of West Virginia’s industrial
accident litigation indicated that coal miners did not make mine safety or
workmen’s compensation a priority. In addition, West Virginia coal com-
panies had great influence in the state legislature, and thus were in a far
better position than miners to demand enactment of reform legislation, %2
Therefore, more information about workers, coal mine owners, and the

100. See D. CORBIN, supra note 17, at 23-24; W. GRAEBNER, supra note 35, at 156-57; see also
supra note 75.

101. Letter from J. Collins to A. M. Herndon (Nov. 20, 1911) (Winding Gulf Colliery Company
Papers) (West Virginia University Library, Morgantown, West Virginia), cited in W. GRAEBNER,
supra note 35, at 145 n.15.

102. See generally J. WILLIAMS, supra note 19, at 196-232.
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impact of litigation on each must be obtained before any conclusions are
drawn concerning their respective roles in the adoption of workmen’s
compensation legislation.

Revisionist theory assumes that the common-law system of compen-
sation was costly to employers, and consequently that employers were
willing to support a reform which would guarantee modest levels of com-
pensation to employees.!?® Very little is actually known about which coal
mine owners supported workmen’s compensation and why. The West
Virginia data suggest that the average cost of tort litigation was small,
but that the burden may have posed a greater threat to owners of smaller
mines. Does this suggest the conclusion that owners of small mines were
particularly active and influential in tort reform? If owners of smaller
mines were not particularly influential in tort law reform, then the ques-
tion of which owners supported workmen’s compensation and why still
remains unanswered. Further, preference for litigation rather than regu-
lation as a means of resolving claims for accident compensation reflects a
value—the value attached to having the state play a minimal role in the
affairs of business. Many business owners strongly espoused this view,
while others adopted more progressive views on regulation.!®* Further
examination of the relationship between accident litigation and the sup-
port for workmen’s compensation may reveal a great deal about how this
value collapsed or changed in the business community.

Finally, this Article suggested another reason for being cautious
about assuming that the interests of coal owners were aligned with pro-
gressive opinion on social legislation. I believe that the motives of mine
owners in supporting workmen’s compensation legislation remained ob-
scure because the issue was peripheral to the owners’ main concern—
avoiding disaster. As long as accident claims were relatively routinized,
the source of problems of liability lay not in the cost of accident litiga-
tion, but ironically in the dynamics of capitalism. Reform may instead
have been motivated by the costs of unpredictable explosions that accom-
panied high rates of production and new technology. This economic vul-
nerability was in turn aggravated by competition, and made it difficult

103. There is little agreement among revisionist historians on this point. Compare Wiebe, Busi-
ness Disunity and the Progressive Movement, 1901-1914, 44 Miss. VALLEY HisT. REV. 665 (1958); J.
WEINSTEIN, supra note 35, at 40-61; G. KoLKo0, supra note 35. Each of these historians presents a
different version of an elite theory of influence, identifying particular business leaders who were in
favor of reform.

104. See J. WEINSTEIN, supra note 35. The theory that resistance to the growth of the bureau-
cratic state reflected North American political institutions and values, delaying regulation is ad-
vanced by S. SKOWRONEK, supra note 1.
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for individual firms to spend money in order to improve safety. Conse-
quently, the costs of doing business, not the costs of litigation, may have
affected employers’ support of legislative reform.

VI. CONCLUSION

This Article began with the familiar observation that appellate doc-
trine and legislative policy are not adequate guides to the role played by
trial courts during industrialization. Examining trial court litigation in
West Virginia at the turn of the century confirmed these doubts about
the normative role of appellate doctrine. The social organization of the
relationships between litigants and attorneys, and between litigants and
their peers, are of equal or greater importance than appellate doctrine in
explaining litigation.

This Article examined industrial accident litigation in an attempt to
explain the steady or increasing rate of litigation, despite the barriers cre-
ated by the common law. This Article also attempted to explain litiga-
tion’s decline at a point prior to the adoption of workmen’s
compensation, when there was still no commensurate change in the law.
Factors such as public perceptions of mine disasters, collective action by
miners, and the beginnings of specialization among plaintiffs’ attorneys
in southern West Virginia were evaluated, and their roles in facilitating
decisions to litigate were also examined. While some of these influences
seem to have been strong, little is known about the reasons why particu-
lar classes of litigants chose to pursue litigation over other means of dis-
pute resolution. Once conflict resolution was placed in the hands of an
attorney, it appears that the social characteristics of particular litigants
disappeared, since the settlement rate of tort cases was uniformly high
regardless of the characteristics of the plaintiff, defendant, or the type of
accident.

Theories of the relationship between industrialization and law have
predicted that as a result of the breakdown of other, less formal, mecha-
nisms of conflict resolution, litigation rates will rise during periods of
industrialization.'® This hypothesis rests upon assumptions about the
kinds of alternatives available for conflict resolution in preindustrial soci-
ety, and upon further assumptions of what happens to these alternatives
as the work and the lives of workers change. Industrialization drastically
changed the character of life in rural West Virginia. Yet trends in the

105. E. DURKHEIM, THE D1ViSION OF LABOR IN SOCIETY 111 (1960); Grossman & Sarat, Liti-
gation in the Federal Courts: A Comparative Perspective, 9 LaAw & Soc’y REv. 321, 322-25 (1975).
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rate of tort litigation did not follow the pace of industrialization. Litiga-
tion was a rare event in the years examined in this Article. At its peak, in
1890, there were only about four tort cases per ten thousand inhabitants.
Our understanding of the role of law and litigation in daily life is still so
incomplete that we do not know whether to be surprised, or not, by this
low rate. Although it is an observation which applies with greater force
to some areas of social life than to others, the small number of cases
underscores the continuing importance of alternative mechanisms of con-
flict resolution.

Despite its infrequency, I have tried to suggest how industrial acci-
dent litigation may have had an important bearing on the adoption of
social legislation such as workmen’s compensation. As the revisionist his-
torians recognized, tort litigation was just one aspect of the continuing
social conflict between operators and workers on the one hand, and oper-
ators and encroaching state authority on the other. In order to under-
stand the role played by operators in the growth of regulation, it is
necessary to progress beyond the calculation of the economic costs of
accident litigation to a consideration of the values held by many business-
men who opposed the imposition of regulation. In order to understand
the function of legal institutions in the transformation of the social rela-
tions between workers and owners, the effects of law and litigation in
other, perhaps functionally equivalent, areas must be considered. These
include the maintenance of company towns, the control of property, the
formation of families and peer organizations, the suppression of individ-
val and collective activity through criminal law enforcement, the estab-
lishment and governance of municipalities, the role of institutions of
democratic government, the jury, and the vote.

Annie Jones and Harrison Fox were participants in the evolution of
conflict resolution during this critical transition period in West Virginia.
Circumstances of their lives, known to us only through court records, do
not set them apart from the large and growing working class of their
communities. Yet, the very fact that they brought their conflicts to law-
yers, and subsequently to court, sets them apart from their peers. Court
records help achieve a better understanding of their individual cases, but
their motives remain as obscure as those of operators caught between the
destructive effects of competition and their traditional resistance to regu-
lation. In attempting to assess their motives, it would be a mistake to
focus exclusively on the apparent calculus of advantage in litigation cre-
ated by legal rules and their interpretations by lawyers. The motives for
using courts are linked, rather, to litigants® expectations of the outcome
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and to the values the parties attached to litigation or to other forms of
conflict resolution. As this Article has demonstrated, these expectations
and values may have had little to do with legal rules. In turn, these ex-
pectations and values concerning litigation are linked to the history of
class and class conflict in particular communities. Historical research
into the context of decisions to litigate may be difficult, but if the role of
litigation in industrialization is to be understood, it is research which
must be undertaken.



