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CRITICAL DEVELOPMENTS IN HOUSING
POLICY

CARDOZO JOURNAL OF EQUAL RIGHTS AND SOCIAL JUSTICE
SYMPOSIUM

OCTOBER 7,2019

Keynote Speaker: Kat Meyers — Law Reform Unity, Legal Aid Society

Panelists:

Hon. Cheryl Gonzales — Supervising Judge, Kings County Housing Court
Edward Josephson — Director of Litigation and Housing, Legal Services
NYC

Andrew Scherer — Policy Director, Impact Center for Public Interest Law —
New York Law School

Moderated by: Professor Michael Pollack, Benjamin N. Cardozo School
of Law

“This event brought experts in New York City housing law to Cardozo to
discuss the context and implications of the New York Housing Stability and
Tenant Protection Act of 2019. Dozens of Cardozo students and alumni
Jjoined to learn how New York City tenants and their attorneys are impacted
by the ongoing housing crisis and these new tenants’ rights laws. .

CRITICAL DEVELOPMENTS IN HOUSING POLICY

CLAIRE MOONEY: Good evening everyone. Thank you so much for
joining us today at the Cardozo Journal of Equal Rights and Social Justice
Symposium. First, we will be hearing a keynote speech from Kat Meyers.

! Claire Mooney, Symposium Editor, CARDOZO J. EQUAL RTS. & SOC. JUST.; J.D. Candidate,
Benjamin N. Cardozo School of Law, 2020.
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Kat Meyers is a staff attorney for the Civil Law Reform Unit of the Legal
Aid Society, where she advocates with legislators to shape legal reforms in
housing policy. Prior to this she advocated for tenant associations in
affirmative litigation for the Bronx Neighborhood office of the Tenants’
Rights Coalition and supported hundreds of tenants in Housing Court. Kat
received her B.A. in Contemporary Race Relations and Human Rights from
NYU and her J.D. from City University of New York School of Law. I
understand that many of you have questions and comments about what we’ll
be discussing today. We have some green cards over there in case any
questions come up, please feel welcome to write them down and pass them
to me and we will add them to the list of things to be discussed during the
panel. Thank you. Without further ado, Kat Meyers.

KAT MEYERS: Good evening everyone. Thank you so much for
having us to come and talk about some of the work we’ve been doing around
the recent changes in the rent laws. I am here in particular to give a little bit
of context so we can understand a lot more about what the panel is going to
discuss in terms of the details of the recent changes — to give the broad strokes
of really what’s going on in the city and as it relates to housing — but also the
history of the tenant movement that leads us to where we are today. So I want
to start with just a general understanding of the fact that New York City has
been experiencing a housing crisis for decades. A housing crisis is defined as
having a very low vacancy rate and we really exceed that in the ways that
New York always likes to be exceptional. We have a vacancy rate that’s
below four percent across all types of different kinds of housing across the
city. And specifically when it comes to rent regulated housing, our vacancy
rates hover somewhere between one and three percent for rent regulated
apartments. So that’s an incredibly low rate for people who are seeking to try
and find apartments, particularly affordable apartments on limited income.
And when I say limited income, I think a really important part of this is really
getting an understanding of who it is who lives in New York City who is
struggling to keep up with what’s happening in the rental market.
Approximately 25 percent of households across the city are living below the
federal poverty line and that is an abstract idea until you really put numbers
onto it. So, for example, for a household of two, the federal poverty line is
Jjust under 17,000 dollars per year. And so we have one-in-five families who
are living at, or below, those federal property lines, not necessarily in a
household of two obviously. For example, in a household of four, that
number is just shy of 26,000 dollars a year. So really people who are
struggling to get by on a day-to-day basis. And so I think to really put color
onto that, to really be able to understand fully how that applies more broadly,
in Brooklyn for example, there is currently 22 percent of the population living
below that federal poverty line, regardless of what their household size is.
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Then you take that and you double it, so 200 percent of the federal poverty
line. So for example we’re talking about a household of four, living on just
under about 56,000 dollars a year. That number jumps to 42 percent of
households in Brooklyn currently. So it’s a huge number of people across the
city who are living on extremely limited means who are trying to either
remain in their apartments that are currently affordable or secure an
affordable apartment going forward. And what do we mean by affordable?
Well, affordability is defined as being 30 percent of your gross income which
in some cases can end up being approximately 50 percent of your net take-
home income. And for a household that’s living at the federal poverty level
for example - we’re going to go back to that example of the household of
two, who is making just shy of 17,000 dollars a year - an affordable rent for
that household would be approximately 426 dollars a month. That is a
number that is really impossible to imagine when you’re out there looking
for an apartment. I assume most of us, if not all of us live here in New York
and have experienced really the pressure that comes with even just hunting
for something that is affordable. And so when you think about it in those
contexts you realize that there are really not any affordable apartments that
are available for most people. I’ll go on the further end of that spectrum. A
household of four that’s making 200 percent of the federal poverty line, about
approximately 56,000 dollars a year. Their affordable rent is 1,288 dollars,
still an incredibly low number in our current rental market. And the median
asked for rent right now on the rental market currently for the most recent
numbers that we have is 1,875 dollars. So there’s a huge gap between what
is actually affordable to New Yorkers and what is being asked for in rent.
Rent stabilization is one of the few ways in which New Yorkers are able to
find affordable apartments. It is one of the very limited programs, or rather
regulations that we have on the books that allow people to be able to have
some level of security in their ability to remain in their homes. So when we
talk about the benefits of being rent stabilized, we’re not just talking about
the limitations on having your rent increased. We’re also talking about the
fact that you will know that as of right, you will receive a renewal lease. You
don’t have to worry about what’s going to come next year, not only in terms
of your rent increase, but whether or not your landlord even wants you in
your apartment. And so in that context we also acknowledge the fact that we
are losing rent regulated apartments at an alarming rate. Since 2002 we’ve
lost 490,000 apartments that are considered affordable to New Yorkers based
on those federal poverty lines. And as a result we have more and more
families across the city who are becoming what we call rent burdened. People
are paying in excess of 30 percent of their gross income towards their rent.
And when that happens you end up with households who are foregoing other
expenses, whether that be medical bills, school supplies, toiletries, and
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sometimes even food. And so I say all that to sort of give a general context
of why that rent regulation is so important. But then I think we want to turn
to a little bit of what is the current state of law and what’s really going on in
our housing courts so that we can understand how it is that these rent laws
are actually going to change things going forward. Potentially going to
change things, right? It’s up to us to make that happen. Nationally, New York
City is considered a leader in tenant protections. We’re always listed in a
group that can include San Francisco, and more recently the progress that
we’ve seen being made in places like Los Angeles, Seattle and other cities
across the country. We are always considered to be at the forefront. And so
we think of ourselves as maybe having better protections than others do. So
really what are we fighting for? But the reality is that we’re still in the context
of this housing crisis. And we’re still in the context of people who are living
in poverty. And so we have to be thinking globally about what our solutions
are to these problems and when we step into housing court we would hope
that we would see a space in which we are at least seeing a struggle for justice
to happen, but what we oftentimes see are tenants and advocates, and
attorneys included in that, who are not really having that experience. Housing
court was created in 1973 with the purpose of being a mechanism for
providing safe, decent, and habitable housing. But it has become a place
where landlords come to collect debts and evict people. And that is really the
day-to-day experience of a lot of people who have been who have engaged
in advocacy in housing court. For example, Community Action for Safe
Apartments, CASA, is a tenant organizing group in the South Bronx, and
they did a really great report a few years back that really followed what it’s
like to be a tenant in Housing Court and they made some key findings that I
think are really helpful for us to be thinking about. Particularly as people
who’ve never been in Housing Court before. And the first is that Housing
Court is particularly confusing and difficult to navigate for tenants. And one
of the reasons that it’s extremely difficult for them to navigate is that the
majority of them until recently were unrepresented. And so most tenants, in
fact 83 percent of tenants, were arriving in Housing Court without an
attorney. And when they confronted court personnel to ask questions, they
were sort of shooed away. Asked to keep moving, not given the resources
that they needed in order to be able to feel like they could navigate even the
physical space, let alone the legal issues that were related to them being able
to remain in their homes. Further compounding that problem is the fact that
99 percent of landlords are represented in Housing Court. And so there was
this extreme disparity between the experiences of the tenants and the
landlords. In fact, many landlords never step foot in Housing Court unless
there is a trial and they need to present witnesses. Their attorneys can go for
them. And tenants didn’t have this experience. And so we’ll talk a little bit
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more about how that’s changed more recently, hopefully through the panel
and also I’ll make a few comments on that. But not surprisingly, a tenant
having an attorney creates better outcomes for tenants and you wouldn’t think
that you needed a report to tell you that but it is in fact true. We’ve studied
it and it really does make a difference. Tenants who have attorneys get longer
times to pay any money that’s owed, they are more likely to get repairs done
in their apartments, and they’re more likely to be able to remain in their
homes rather than agreeing to move out. So that’s Housing Court. Now we’ve
got a little bit of a context of everything that’s going on. So I want to turn a
little bit to the broader context of how we got to where we are today in terms
of changing the rent laws. The campaign that really pushed us over one of
the many finish lines ahead of us more recently. And all of this dates back to
the first example we have of tenant organizing in the New York City area,
which was actually tenant farmers in the Hudson Valley who organized when
they were evicted from their property. They were renting land on which they
were creating their livelihood by growing and selling produce. And those
tenants, when they were evicted, organized and not only did they demand that
they have land rights, ownership rights to that land, but they also sued their
landlords, and really fought back against this idea that they were in servitude
to someone else who was solely providing the land on which they were
farming. And I bring that up to say that I think it’s a really good example of
a lot of the things that we’ve seen happen more recently in terms of the
frustrations that people are experiencing and then the solidarity that people
build to try and do something about the injustice that they are faced with.
That was back in the 1830’s. So we’ve got about 200 years of history between
then and now, and I’m not going to try and touch on every piece of it here. It
is incredibly interesting, I encourage you to learn more about the history of
the tenant movement. But [ want to give a couple of highlights of things that
had happened during this time period that I think really give us a better
understanding of how it is that the tenant movement and tenant leaders and
tenant organizers are incredibly important to the work that we’re all doing.
For example, in the 1870’s we first got the tenement housing laws. Wouldn’t
think that that would be particularly relevant today, but that’s the place where
we see things like the regulation of a room size, the fact that there must be
ventilation provided in the building, the regulation that there have to be
windows in rooms. And my favorite example, fire escapes. Fire escapes came
from that legislation and so we wouldn’t have that if it weren’t for the push
that was made back in the late 1800’s. We’re really looking at the areas
around Lower Manhattan, to try and make those housing accommodations
safe for the people living there. And that was really done through the
organizing and lobbying by the labor movement. And so we have to think
about also the ways in which the different groups came together because they
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have united interests. Similarly in the 1920s we got the emergency rent laws.
That mainly was because there was an incredibly low vacancy rate. It was a
time period where landlords were seizing an opportunity to raise rents 25
percent each time they wanted to get a lease renewal, for example. And this
was a law that eliminated the landlord’s ability to be able to do those things.
And that really had to do again with the organizing movement of the people
who were most affected by those changes, people who are going to lose their
homes because of these rent increases. Next we had in the state, the state rent
laws, which is really in the 1960’s and 1970’s, this includes what we all are
referring to today, the rent stabilization laws as well as many others that were
passed during this time period. And I bring this one up because I think it’s
sort of the beginning of the contemporary history that we all know in terms
of housing law, but it also was brought about on the backs of all of the work
that the different groups across the city were putting in to try and make
housing a part of the tenant of each of those organizations principles. So for
example, we had the work of the Young Lords, the Black Panthers, as well
as a lot of the different organizing groups and a lot of the labor groups across
the city who came together and culminated, and worked—the work that they
did collaboratively culminated in these major successes that were able to
regulate housing availability and the rent increases in particular and create
security for tenants across the city. Now we have to turn to the other side. In
the 1990°s we lost a lot. And part of that is because of a lot of different things
that were going on in the city at the time but also nationally. Politics had
changed, things had shifted a little bit and the way that people were looking
at things really affected the kinds of rent law changes that we saw during that
time period. And that’s when we saw the implementation of some of the most
aggressive tools that allowed landlords to start to think strategically about
how to deregulate apartments. We’ll hear more a little bit more about these
I’m sure as we go through the program. This is where we got the idea of
vacancy deregulation, which is being able to deregulate an apartment upon
vacancy under certain circumstances. This is also when we got the vacancy
bonus, which is that when an apartment becomes vacant, a landlord can get
upwards of a 20 percent increase simply because the apartment went vacant.
Itis also where we got the limitation to succession rights. So originally people
were allowed to essentially inherit their rent stabilized apartment from
someone under various circumstances and it really limited that down to real
immediate family members: parent, sibling, things like that. And so, then we
turn to what has happened more recently. And yes, we have the victory over
this past summer that we are going to dive into, but it also is happening in the
context of a lot of different things that are changing across the city and the
state. So for example we’ve recently got additional measures to protect
tenants against landlord harassment, which is a major tool that landlords use
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to influence tenants to vacate apartments to give up rights and also to really
just create a campaign of destabilization not just of the person’s household,
but of a community. And I think that that’s one of the things that we don’t
really talk about often or that is not talked about often in these broader
conversations is that really what we’re talking about is not somebody just
being able to keep a roof over their head, but we’re also talking about them
trying to protect their household, their family members. Them trying to
protect their communities that they’re a part of, the broader community that
they may be a part of, but also their children’s access to a school that they
may have been attending for a long time where maybe they have a deep
connection, a religious organization that maybe in the community. There are
multitudes of ways in which displacement deeply affects people, more than
just becoming homeless as challenging of an experience that may be. It
comes with all of these other really stressful concerns. And that’s really what
a tenant is going in to in Housing Court with all of those stresses on them and
not just the one of whether or not they’re going to be able to keep their
apartment. So how did we win some of these things? I think that when we
look back over all of the different successes and even some of the losses that
I referenced just now, there are a lot of similarities. One of them is that there
was a lot of solidarity being built across different actors in the same
communities. So for example, organizers and tenant leaders working closely
with attorneys is one way, but also if we go back further in history we also
see the major role that labor unions for example played in making a lot of
these changes happen and lending support. Similarly we see collective action
as being a huge part of how we’ve made some of these things happen. One
of the ways in which collective action can manifest is through rent strikes.
That is where an entire building may go on rent strike together where they
withhold their rent, the idea being that it really forces a landlord to come to
the table, have a conversation, and start a negotiation around what some of
the concerns are. Another tool that we’ve seen used often is political action.
And so this is definitely one of the ways in which lawyers can get involved,
which is lobbying, meeting with elected officials on the state, federal and city
level to have conversations about the kinds of changes that we think we need
to see and making sure that they get to hear directly from the communities
that are affected by that. And finally T will mention that one of the other
major tools that we’ve had at our disposal is civil disobedience. And T think
we’re all talking a little bit more broadly and more creatively about what
those things look like, but we’ve seen in the past that there have been huge
successes after there have been things like resisting evictions or for example
moving families back in. And so these are tools that have been used,
admittedly not in a while, but there are tools that have been used in the past
that have really led us to being able to come to a negotiating table around
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some of these rent laws and be in a position of power to have a conversation
about that. Where it isn’t centering the accomplishment of collecting money
over the needs of a family who is looking for a place to rest their head. So
now that I’ve given a lot of background, some of the major changes that are
contained in the Housing Stability and Tenant Protection Act of 2019. I’ll
Just give a couple of highlights here. So for one, rent regulation used to expire
every three years. It no longer expires; it’s permanent. So we now no longer
have to go and start with the fight of “this should be renewed, what do we
need to give up in order to successfully get a renewal?” It is now much more
of a conversation about what would be equitable in the circumstance. It also
eliminates the 20 percent vacancy bonus that I referred to earlier, so it
removes an incentive for a landlord to get someone out of an apartment so
that they can get that automatic rent increase. It eliminates vacancy
deregulation. It protects preferential rent tenants. And I’ll describe a little bit
about what that means. Preferential rents are generally where a landlord is
charging less than what they could under the law. This is a rampant practice
across the city as rent regulated rents rose above what people were willing to
pay in certain communities. So for example, this was primarily something
that we saw happening in gentrifying communities where landlords would
seek to get high turnovers, take those vacancy increases, and then when a
tenant would move in, offer them a rent that was lower than what they could
have charged. For example, if they can’t really charge 2000 dollars for a one
bedroom apartment in Bed-Stuy just yet, but they’re hoping to in a couple of
years. And what this law, what the law did was that it essentially made it so
that the preferential rent is the legal rent for that tenant for the duration of
their tenancy so the rent increases will be based on those preferential rents.
When that tenant leaves the rent may be able to be increased, but that tenant
has the protection of understanding that they’re going to be able to stay in
that apartment for the time being. And the last one that I’1l mention is that it
also limits the amount of money that the landlord can pass on to a tenant for
the cost of building or apartment improvements. So I think a lot of people
may have heard of these kinds of tactics in the past in a sort of abstract way
where a landlord gets someone out, gut renovates the apartment, and
increases the rent and that was really a function of law. It was permitted for
a landlord to do that to pass on some of those costs, and those costs could end
up really increasing rents by hundreds of dollars in certain circumstances.
And so the law now caps that amount so that those increases based on those
improvements to the building or to the apartment are limited so that people
can have some level of stability. So, I will close with the fact that I want
people to get engaged to the degree that you are interested in being engaged.
We are in the middle of something, not at the end of it. And while we
celebrate the accomplishments that we’ve made over the last year, all of us
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ED JOSEPHSON: Right, but they could raise it to market. They just
couldn’t raise it above market. That did not pass. And so as a result, most
communities in New York State, tenants are just totally at the mercy of their
landlords. The exception being mobile home parks. There’s only one in New
York City, but there are thousands in the rest of the state and those were
literally like little feudal fiefdoms, where the tenants in theory own the house
but they don’t own the land. So it’s even worse because when the landlord
kicks you out you have to take your house with you and they’re heavy, so
they’re really hard to move and it’s really terrible so now that is being
regulated.

PROFESSOR SCHERER: Actually, that’s why they changed
nomenclature from mobile homes to manufactured homes. Because in fact
they are not really all that mobile.

PROFESSOR POLLACK: Yeah, I encourage my students to read
Matthew Desmond’s book “Evicted”, which is largely taking place in a
manufactured home park.

PROFESSOR SCHERER: Actually, can I ask my colleagues in the
panel this question; what do you think would happen if we just repealed the
summary proceeding statute, and eviction proceedings proceeded like other
kinds of civil proceedings?

JUDGE GONZALES: Well 1 think that in some instances the
proceedings are not summary now.

PROFESSOR SCHERER: That’s true. But would you formalize that?

JUDGE GONZALES: I still have cases that are 2015, 2016. Some cases
last a long time with the motion practice, discovery, and then the trials take a
long time in housing court. Because a lot of times we can’t go day to day for
whatever reason, some trials take place over the course of two or three years.

ED JOSEPHSON: I would say, not to contradict you, but I think the
really key thing is right to counsel. If tenants have lawyers, then 1 think a
slightly slower version of a summary proceeding is not too terrible. And
without lawyers, having it be like Supreme Court would not help at all. So
the first thing is lawyers. Once you’re used to Housing Court, Supreme Court
seems really slow and sometimes unnecessarily so. And there are some
landlord tenant proceedings that really do take a lot of time and require
discovery and so on and some that really don’t. And so I don’t know, there
might be some hybrid between the current system in plenary cases and in
summary proceedings that might serve to balance.

JUDGE GONZALES: On Judge DiFiore’s Commission on the Future
of Housing Court, one of the proposals that was discussed was having a two-
track system with cases that are more complicated on a different track as
opposed to your simple no defense holding, which really doesn’t take any
time.
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PROFESSOR POLLACK: So speaking of practice in the courts, one of
the questions I received is specifically for Judge Gonzales and I think it’s a
really good one. You talked about some of the statistics about representation
rates. What do you think accounts for the disparity for example from Staten
Island, you said it was almost 70 percent represented?

JUDGE GONZALES: In the UA zip codes. Maybe I didn’t make that
clear. In the UA zip codes that are presently in place.

PROFESSOR POLLACK: But all the same, there were disparities from
borough to borough. What do you think accounts for those borough-to-
borough disparities? )

JUDGE GONZALES: It’s hard to say. When I sit in the UA parts, a lot
of tenants, especially tenants who have familiarity with housing court, they
think “I can do this because I’ve done this before”. And they refuse the offer
of assistance. There are a lot of declinations of assistance and some people
Jjust don’t want to spend the time to go get screened. And when the program
was first instituted I was in New York County and we had the screening office
on the same floor as the UA part because we found that sending them up from
the second floor to another office, tenants just didn’t want to do that. They
have to go to work, they have things to do and if it involves too much time
or going different places it just doesn’t work. We don’t have the luxury of
doing that in Brooklyn. In one of the UA parts, we have a small office in the
courtroom where the UA provider is right in that same space. And in the other
part they have the conferences in the hallway, but I think still, the facilities
would make a difference. And that’s one of the things that we’re struggling
with now is finding space so that the providers will be right in the area of the
courtroom and people won’t have to travel far because once we tell them go
to another floor we lose them.

PROFESSOR POLLACK: And you mentioned earlier that they’re sort
of waiving, right? What’s the, for lack of a better analogy, sort of Miranda-
style warning that they’re receiving about, this is your right to counsel? How
informed is that waiver?

JUDGE GONZALES: Well the judges in the UA parts make an
announcement and let people know that if you reside in these particular zip
codes, then you may be eligible for a free attorney and there is someone in
the courtroom who will interview you and then you will see an attorney. I
don’t know what the providers say to them when they speak to them, but the
Judges in the parts do inform everyone. But we now have staggered calendars.
So once the judge gets busy, the statement won’t be repeated. So the people
who come in at 9:30 will probably have the benefit of hearing the
announcement whereas the people who have an 11:30 call time don’t.

PROFESSOR POLLACK: Interesting. So, while we’re talking about
courts and the role of attorneys, we were talking earlier about and Kat was
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talking during her keynote about the opportunities for students, young new
lawyers to get involved to do more work. It’s a little bit of a pitch for your
organization or your clinic, but can you just talk a little bit about what
students who are interested in these issues can do to not just get involved in
the advocacy on the organizing front, but to do the legal work?

JUDGE GONZALES: Well we have a volunteer lawyer for the day
program, which is a program that provides limited representation and
representation for the day. And that is run out of CUNY Law School. We
also have a navigator program where students are helping tenants navigate
the courthouse and helping those people to locate the legal services offices.

PROFESSOR POLLACK: To find the other floors.

JUDGE GONZALES: Yeah. And I think just having internships in the
court is being able to help. We still have so many pro se litigants that any
help that we can get would be greatly appreciated.

ED JOSEPHSON: So, you know, it is important to realize that for those
of you who are law students, there are a lot of jobs and there will be more
and more jobs. And it is very different from when Andy and I were in law
school. It’s so amazing. And now, I think we have the whole CUNY
graduating class just kind of pre-signed up. But the thing to think about a
little bit is, there are these jobs. You know I think it’s a wonderful job, I've
been doing it for 30 years. And it’s still challenging and interesting and
exciting. It’s also, some people would say, extremely stressful and difficult
and sometimes overwhelming because you know the stakes are so high when
your client loses their apartment and their whole life can fall apart. And it’s
a high volume and very fast paced kind of a practice. So it’s not for
everybody.

PROFESSOR SCHERER: Until we get rid of summary proceedings.

ED JOSEPHSON: Until we get rid of summary proceedings. But even
then, it’s a lot. There’s a lot of pressure and you’re up against adversaries
who are not always the nicest people in the world. And you’re also
representing clients who have many challenges in all areas of their life. And
so there are people who are great lawyers, but this kind of a practice is not
for them. But that all said, it’s really something to think about because there
are few areas of law where you make such an enormous impact on your
client’s life. Also, if you can learn this job, when you walk out of this job,
you can do anything. Because you’re doing trials, you’re doing motions,
you’re doing negotiations, and you’re doing it all, it’s like speed chess. If you
can do that, you can really do it. And so it’s something really to consider. We
have internships during the year, we have summer internships. There are
clinics where you can kind of test it out. You can go down to Housing Court
on your own and just check it out and see what it’s like. And there are a lot
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of alumni from every law school who I’m sure are available to talk to. And it
really is a great opportunity.

JUDGE GONZALES: We also have Help, or Resource, Centers in
every borough and people can volunteer in the Help Centers. The Help
Centers are open late on Thursday nights.

PROFESSOR SCHERER: So let me say a couple of things about this.
One is, there’s something interesting going on right now, which is that a
tenant movement won a really important right that has the potential not just
to do all the things that Ed said, but I think also to be transformative around
communities, around stabilizing communities, around the law itself. In
revising my book this year with the advent of the right to counsel, there’s so
many more written decisions by judges to go through, to make my work
harder. Keep making my work harder. It’s really because they are pushing
the envelope. That’s what lawyers do, they look at the statute, they look at
the precedent, and they try to push the envelope on behalf of their clients.
When you didn’t have lawyers there, yeah, it was going on like this, but it’s
actually started to move the body of law.

It’s also a moment where there is an enormous amount of community-
based organizing around tenant’s rights. It gives you an opportunity as an
attorney to be engaged in community lawyering; in a way, there weren’t that
many opportunities in the past. Those opportunities are really opening up.
But there is a bit of a disconnect, right? Because everybody in law school
who wants to do public interest work thinks they want to go work for the
ACLU and they are going to bring the big sexy case that’s going to change
everything. And that is not what this is about. Yeah, there may be that big
sexy case, but it is also the daily work of actually working with people in
their communities and we need to change the culture a bit. I mean I started a
clinic at New York Law School, I’ve been trying to talk to my colleagues
around the state to encourage them to create more clinical and experiential
learning opportunities. Kat is very involved in a roadshow that we’re putting
together to have people speak at the different law schools; we want to take
that nationally, not just locally. Because we do need people who are going to
really care about this work, who are going to care about being engaged with
low income communities. I know we’re going to think of it, not as some
Band-Aid, I'm going to hold somebody’s hand in court, but think of it in all
of its transformative potential. I know I’'m biased but I think it’s as exciting
a moment in this field as you ever have in law practice. And if you get into it
now you will be part of an incredible wave that is going to change things.

PROFESSOR POLLACK: He’s totally right. But we can’t leave
without talking about the pending litigation that Judge Gonzales alluded to:
the takings and due process clause challenge to the statute. So, Ed, Andy, if
either one of you want to comment on the litigation, the strategy behind that,
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or whatever you understand the strategy to be behind that litigation and its
potential resolution.

ED JOSEPHSON: Right. Well my organization together with the Legal
Aid Society just successfully moved to intervene in that case and it’s an
important reminder that even though we’ve made big progress in this little
way in our little bubble, this is all embedded in a very cold and cruel world
outside of New York City. And this complaint that they filed, Andy was
saying how we’re making progress moving away from the middle ages, but
actually, this is a reminder that there are forces that are trying to push us back
really to the middle ages in serious ways or back to Germany in the 30’s. And
someone described their complaint as a libertarian rant that would have
embarrassed Ayn Rand. And really it was an absolutist view of property
rights that, better a million people become homeless than that one property
owner should lose a single penny. And if they do lose a single penny that is
an unconstitutional taking of their sacred right of property. And the
complaint, it doesn’t just attack the new law. It attacks the whole concept of
rent regulation as it goes all the way back to World War Two and before ;
they argue that the concept of regulation that reduces profits is in itself
unconstitutional. And so the thing is you say, “well hasn’t that been
decided?” And of course it has in many, many ways, since the 19th century,
since the New Deal, really. And in particular there are two, fairly recent
Supreme Court decisions, Yee v. Escondido and Pennell v. City of San Jose,
that say rent regulation is absolutely constitutional. There is a recent ten-year-
old case from the Supreme Court that said commercial rent regulation in
Hawaii was constitutional. And there are numerous Second Circuit cases.
What are they thinking? Because they’re just going to lose. There is no way
the district judge can go against all this precedent. But of course, you know
what they’re thinking, right? They’re going to lose in the district, they’re
going to lose at the circuit and then they’re going to hope that Judge Gorsuch
and Judge Kavanaugh are going to, as they’ve already signaled that they’re
willing to do, just erase decades of precedent. And that’s what they’re
gambling on, that this will be an eraser of all the law that goes back to
Roosevelt. And in light of 2016 and everything that has happened, which of
us can say that is impossible? It is possible. But I will say one ray of hope
here is, well, first of all, the Supreme Court has a lot of things to do and so
they may not be able to squeeze this onto their docket. It’s going to happen
not this year but several years from now. We don’t know what the country
will look like politically then. But the other thing is that really, when 1 was
looking at this, there is really no difference between rent regulation and any
other kind of regulation really, because all regulations mean that people with
property make less profit than they would otherwise, right? Whether it’s oil
companies or whatever. And so the question is, would the Supreme Court be
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willing to basically erase regulation? Now that’s a heavy-duty thing, even if
you are believing in capitalism as an ideology and an economic system. Since
the New Deal the consensus has been that capitalism needs some ground
rules, and even if you are General Motors, you’d want Chrysler to be playing
by the same ground rules. And if you’re Halliburton, you want Mobil Oil to
be playing by some ground rules because otherwise it is chaos and chaos, at
least in some versions of capitalism, is bad for markets, bad for long-term
planning and so to just destroy all of that, maybe even the recent Trump
appointees are not willing to go that far.

PROFESSOR SCHERER: I couldn’t agree more with what Ed just said
about it., I think that is really well put. It actually goes back to World War
One, not World War Two. And the Supreme Court in 1920 or 21 decided
Block v. Hirsh and upheld the first type of rent regulation which wasn’t really
fundamentally all that different in Washington D.C. than what was enacted
in New York during World War One. And really the precedent from that day
on is completely solely in support of the Constitutionality of rent regulation.
But a lot of things are changing. I think there is a climate in which it could
be revisited and that does make me nervous.

PROFESSOR POLLACK: One final question I received from the
audience. It says there was a recent N.Y. Times article about vacancies in the
luxury real estate market. The person writes they’ve heard talk of a vacancy
tax on landlords. Do you have thoughts on a vacancy tax as a way of trying
to disincentivize rents that are so high no one is interested in renting the
apartment?

PROFESSOR SCHERER: That idea has been out there for years. They
used to call it a warehousing tax. I’d rather see the housing expropriated and
used for homeless shelters. There’s probably better ways to go about it. But
yeah, there might be some disincentive.

ED JOSEPHSON: Yeah, there was a terrible case called Seawall
Associates v. New York from the New York Court of Appeals. Landlords
were holding SRO hotels empty and New York passed a law saying they had
to rent them out. And then the New York Court of Appeals said it was an
unconstitutional taking of property because you were forcing these landlords
to have strangers move in. And I mean, it seems so ridiculous because of
course you rent to strangers, you don’t rent to your friends. But that was what
really somehow offended the judges. These strangers camping out on your
property. And so they shut that down, the compulsion of it. But it is
compulsion of people who are in a business to make them keep doing that
business. I don’t know if Paris has an opinion of whether a vacancy tax would
be constitutional under Seawall or not.

PROFESSOR PARIS BALDACCI (IN AUDIENCE): It would be hard.
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ED JOSEPHSON: It would be hard, yeah. That’s what I was thinking.
So that’s really frustrating. There’s talk of doing eminent domain. And the
only problem with eminent domain is that as you take the building you have
to pay for it. And you have to pay market price. But it could be that in some
parts of the city that might be a viable thing to do.

PROFESSOR SCHERER: And if they are going vacant, a legitimate
market price is probably a lot less than they might be saying they want.
Interesting little footnote to that is that Seawall was decided the same day as
Braschi was decided by the New York State Court of Appeals. Which really
opened up housing for non-traditional families.

PROFESSOR POLLACK: The law gives and the law takes, right?

PROFESSOR SCHERER: And sometimes at the same moment.

PROFESSOR POLLACK: Right. Alright. So can we thank our
panelists, please? For a lovely conversation. And with that, the reception is
still ongoing. So you can all return back to the lobby to chat more about these
issues. Thank you all for coming.






