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“SEE THIS EMPTY CAGE NOW CORRODE”:
THE INTERNATIONAL HUMAN RIGHTS AND
COMPARATIVE LAW IMPLICATIONS OF
SEXUALLY VIOLENT PREDATOR LAWS

Michael L. Perlin* and Heather Ellis Cucolo™

Our sexually violent predator (SVP) laws are a miserable failure. We suggest
4 turn to international human rights law (IHR) as a source of rights for this
population, and consider this matter from the perspective of comparative law.
Many nations have enacted laws that both mirror and contradict early devel-
opments in United States jurisprudence, but there, challenges to community
containment and preventive detention laws have been move successful when based
upon IHR law. Also, registry notification is generally far more limited, and details
are usually confined solely to police agencies. We must consider laws and court
decisions from other nations when implementing US law reform in ehis area.
In Part I, we consider the implications of HR law, and assess how realistic it
is that such law be embraced by domestic jurisdictions in dealing wizh relevant
cases. We also consider the human rights issues and violations that have resulted
from domestic enactment of International Megan’s Law. In Part I, we apply
comparative law in an effort to determine how other navions have striaggled with
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some of the basic issues that have been focused on by domestic jurisdictions since
the Supreme Court’s decision in Kansas v. Hendricks (1997). In Part III, we
assess the application of therapeutic jurisprudence (7)) to the legal and human
rights issues discussed prior, in an effort to determine whether other nations have
more successfully implemented TJ principles to combat some of the seemingly-
intractable problems raised in SVP cases. We conclude by offering suggestions for
US-based policymakers.

Keywords: sex offenders, SVPA, international human rights law, compar-
ative law, therapeutic jurisprudence

INTRODUCTION

The co-authors of this paper have spent decades studying and writing
extensively about the full range of topics related to this population. Addi-
tionally, they have represented persons alleged to be sexually violent pre-
dators,! have taught courses in sexual offenders law, and have presented
domestically and internationally on this topic to audiences of lawyers,
judges, mental health professionals, criminologists, and criminal justice
professionals. Throughout these endeavors, we have critiqued—vigor-
ously—a full range of legal issues related to this area of law and policy,?
including, but not limited to:

1. When MLP was a rookie Public Defender in Trenton, NJ, in the early 1970s, he
regularly visited the Menlo Park Diagnostic Center where some of his clients—those who
had been found, in the phrase used then, to be “repetitive and compulsive” sex offenders—
were housed. See, e.g., N.J. STAT. ANN. § 2A:164—63 (West 2018), repealed by N.]. STAT.
ANN. § 2C:98-92 (West 1979). When HEC was a rookie Public Defender in Newark, NJ, in
the late 2000s, she regularly visited the Special Treatment Unit (STU), attached to the state
prison in Avenel, NJ, where some of her clients—<lassified as sexually violent predators—
were housed. See MicHaEL L. PERLIN & HEeaTHER ErLis CucoLo, SHAMING THE
CoNsTITUTION: THE DETRIMENTAL RESULTS OF SEXUAL VIOLENT PREDATOR LEGIS-
LATION (2017) (the picture on the book’s front cover was taken by HEC and shows the
barbed wire outside of the STU at Avenel). See also Melissa Wangenheim, “To Cazch
a Predator,” Are We Casting Our Nets Too Far?: Constitutional Concerns Regarding the Civil
Commitment of Sex Offenders, 62 RUTGERs L. REV. 559, 559—83 (2010) (examining the
characteristics of individuals labeled sexually violent predators and describing admissions at
New Jersey’s Special Treatment Units).

2. See generally MicHAEL L. PERLIN & HEATHER ErLLis CUCOLO, MENTAL DISABILITY
Law: CiviL aND CRIMINAL, ch. 5 (3d ed., 2019 update).



390 | NEW CRIMINAL LAW REVIEW | VOL. 23 | NO. 3 | SUMMER 2020

e The constitutionality of sexually violent predator act (SVPA)

commitments,?

e Recidivism statistics and presumptions about recidivism rates,*

e Media distortions, and the media’s impact on judicial

decisionma\king5
e The role of and access to counsel in SVPA procec:dings,6 and the
quality of counsel in such cases,’

o The relationship between therapeutic jurisprudence and this entire

area of law and policy,®
Post-adjudication commitment,
Registration and notification statutes, '
Residency restrictions,'!

Access of the public to data,'* and

The Supreme Court’s misuse of statistics.'

9

3

3. See Michael L. Perlin, “There’s No Success like Failure / and Failure’s No Success at All”:
Exposing the Pretextuality of Kansas v. Hendricks, 92 Nw. U. L. Rev. 1247 (1998) [hereinafter
Pedin, No Success Like Failure]; Michael L. Perlin, “Mixed-Up Confusion”: Kansas v.
Hendricks, Sexually Violent Predator Laws, and Empty Promises, 2 HEaLTH L.J. 3 (Fall 1997).

4. Heather Ellis Cucolo 8 Michael L. Perlin, Preventing Sex-Offender Recidivism through
Therapeutic Jurisprudence Approaches and Specialized Community Integration, 22 TEMPLE
Pourticar & Civit Rrs. L. Rev. 1 (2012) [hereinafter Cucolo & Perlin, Therapeutic
Jurisprudence]; Heather Ellis Cucolo & Michael L. Perlin, “The Strings in the Books Ain’t
Pulled and Persuaded”: How the Use of Impraper Statistics and Unverified Dara Corrupts the
Judicial Process in Sex Offender Cases, 69 Case W. Res. L. Rev. 637, 638 (2019) [hereinafter

Cucolo & Petlin, Strings].

5. Heather Ellis Cucolo & Michael L. Perlin, “They're Planting Stories in the Press”: The
Impact of Medsa Distortions on Sex Offender Law and Policy, 3 U. DEnv. CriM. L. REV. 185 (2013).
6. Heather Ellis Cucolo & Michael L. Perlin, “Far from the Turbulent Space”: Con-
sidering the Adequacy of Counsel in the Representation of Individuals Accused of Being Sexually

Violent Predators, 18 U. Pa. ]. L. & Soc. CHANGE 125 (2015).

7. Heather Ellis Cucolo & Michael L. Petlin, Promoting Dignity and Preventing Shame
and Humiliasion by Improving the Quality and Education of Attorneys in Sexually Violent

Predator (SVP) Civil Commitment Cases, 28 FLa, J. L. & Pus. PoL’Y 291 (2017).

8. Cucolo & Perlin, Therapeutic Jurisprudence, supra note 4; Cucolo & Perlin, supra note
7; Michael L. Perlin, Heather Ellis Cucolo & Alison J. Lynch, A4 7] Approach to Mental
Disability Rights Research: On Sexual Autonomy and Sexual Offending, in THE METHOD-
OLOGY AND PRACTICE OF THERAPEUTIC JURISPRUDENCE 129 (Nigel Stobbs, Lorana Bartels

& Michel Vols eds., 2019).
9. PERLIN & CUCOLO, supra note 1, at 117—24.
10. Id. at 125-36.
11. Jd. at 160—73; Cucolo & Petlin, Therapeutic Jurisprudence, supra note 4, at 22.
12. PERLIN & CUCOLO, supra note 1, at 130.
13. Cucolo & Perlin, Strings, supra note 4.
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We can safely say that, when read together, this body of work appears to be
fairly nihilistic, and that seems to be an accurate assessment of this corpus
of law, given the caselaw and statutes with which we are faced. !

In this article, we are presenting another approach to the questions we
face (and that, as a society, we have miserably failed to solve): a turn to
international human rights law as a source of rights for the population in
question, and a consideration of the matter from the perspective of com-
parative law.'” To briefly summarize, many nations have enacted laws that
both mirror and contradict early developments in United States civil com-
mitment jurisprudence.!® In these nations, though, challenges to commu-
nity containment and preventive detention laws have been more successful
when based upon international human rights law.!” Also, registry notifi-
cation is generally far more limited, and details are usually confined solely
to police agencies.'® We believe that the implications of the laws and court
decisions from other nations are necessary to consider when implementing
US law reform in this area, and require far more attention than they have
received from US scholars and legislators.

This paper will proceed in the following manner. In Part I, we will
consider the implications of international human rights law for cases involv-
ing the populations in question, and then assess how realistic it is that such
law be embraced by domestic jurisdictions in dealing with relevant cases.
Here, we will look most closely at developments in Australia (where there is
the most comprehensive scholarship and case law) in an effort to determine
its potential applicability to the full range of domestic SVP issues. We will
also consider the human rights issues and violations that have resulted from
the domestic enactment of International Megan’s Law. In Part II, we will
apply comparative law (focusing primarily on developments in Germany),

14. Se¢ e.g., id. at 667 (“Coutrts around the country continue to remain stagnant, clinging
to misinformation and refusing to depart from prejudicial viewpoints that are pretexrual and
based on irrational fears”); Cucolo & Perlin, supra note 7, at 327, discussing “the ways that
shame and humiliation have contaminated the SVPA process”; Cucolo & Perlin, supra note
5, at 246, “[o]ur sex offenders policies were born in ‘towering rage’ and they have resulted in
a state of affairs in which their ‘corrupt ways had finally made [us] blind’, quoting, in part,
the song Idiot Wind by Bob Dylan.

15. We have considered these topics before in other contexts, in PERLIN & CUCOLO, supra
note 2, §§ 5-8 to 5-8.5, at §-365 to 5-383, and in PERLIN & CUCOLO, supra note 1, at 142—59.

16. See infra text accompanying notes 145—244.

17. See infra text accompanying notes 22—76.

18. See infra text accompanying notes 189—-90.
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in an effort to determine how other nations have struggled with some of the
basic issues that have been focused on by domestic jurisdictions, for the
twenty-plus years since the Supreme Court’s decision in Kansas v. Hen-
dricks.’® In Part 111, we will assess the application of therapeutic jurispru-
dence (T]) to the legal and human rights issues discussed prior, in an effort
to determine whether other nations have more successfully implemented
TJ principles to combat some of the seemingly intractable problems raised
in SVPA cases. In Part IV, we offer some conclusions and some suggestions
for US-based policymakers in this contentious area of law and social policy.

The title of this article begins with a quote from Bob Dylan’s brilliant
song, Visions of Johanna, listed as one of Dylan’s ten greatest songs by
Rolling Stone magazine.?® Certainly, the critic Tony Attwood may be right
when he argues that the song reflects “the emptiness of existence,”?' but we
chose the lyric in question for its aspirational character: that the “cages” in
which this population is incarcerated will, someday, become “empty” and
“corrode.” To further mix our musical metaphors, we believe that a con-
sideration of international and comparative law may be a necessary start on,
to quote The Beatles this time, “the long and winding road.”

I. INTERNATIONAL HUMAN RIGHTS LAW

A. The CRPD

The international human rights that are relevant to this population and the
questions we raise should be divided into two categories: (1) those that flow
from the United Nations’ Convention on the Rights of Persons with
Mental Disabilities (CRPD),?? and (2) those from all other sources.

19. 521 U.S. 346 (1997). See infra text accompanying notes 45—48. See generally supra note 3.

20. See 10 Greatest Bob Dylan Songs, ROLLING STONE (Aug. 29, 2019, 12:20 aM ET),
hteps:/fwww.rollingstone.com/music/music-lists/10-greatest-bob-dylan-songs-152077/
visions-of-johanna-157900/.

21. Tony Attwood, Untold Dylan: Visions of Johanna: The Meaning of the Music, the Lyrics
and the Rewrites, accessible at https://bob-dylan.org.uk/archives/7 (updated April 2018).

22. G.A. Res. 61/106, at 27, UN. Doc. A/Res/61/106 (Dec. 13, 2006) [hereinafter
CRPD). See generally Michael L. Perlin & Eva Szeli, Mental Health Law and Human Rights:
Evolution and Contemporary Challenges, in MeENTAL HEeALTH AND HUMAN RIGHTS:
VISION, Praxis, AND COURAGE 98 (Michael Dudley et al. eds., 2012).
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First consideration is how the CRPD “radically changes the scope of
international human rights law as it applies to all persons with disabilities.
In no area is this more significant than in the area of mental disability
law.”?3 It is seen as having “finally empowered the ‘world’s largest minority’
to claim their rights, and to participate in international and national affairs
on an equal basis with others who have achieved specific treaty recognition
and protection.”?4

Understood as the “most revolutionary international human rights doc-
ument ever created that applies to persons with disabilities,” it furthers the
human rights approach to disability and recognizes the right of people with
disabilities to equality in almost every aspect of life.?> By re-conceptualizing
mental health rights as disability rights and extending existing human
rights to encompass persons with disabilities,?® it firmly endorses a social
model of disability—a clear and direct repudiation of the medical model
that traditionally was part-and-parcel of mental disability law.?”

“The Convention responds to traditional models, situates disability
within a social model framework, and sketches the full range of human
rights that apply to all human beings, all with a particular application to the
lives of persons with disabilities.”?® It provides a framework for ensuring

that mental health laws “fully recognize the rights of those with mental

23. Michael L. Perlin, “Striking for the Guardians and Protectors of the Mind”: The
Convention on the Rights of Persons with Disabilities and the Future of Guardianship Law, 117
Penn St. L. Rev. 1159, 1163 (2013).

24. Michael L. Petlin, “Your Old Road Is Rapidly Agin™: International Human Rights
Standards and Their Impact on Forensic Psychologists, the Practice of Forensic Psychology, and
the Conditions of Institutionalization of Persons with Mental Disabilities, 17 WasH. U.
GroBaL STUDIES L. REv. 79, 91 (2018).

25. Id.

26. Mehgan Gallagher & Michael L. Petlin, “The Pain I Rise Above”: How International
Human Rights Can Best Realize the Needs of Persons with Trauma-Related Mental Disabilities,
29 Fra. J. INT’L L. 271, 279 (2018).

27. See generally Michael L. Perlin, “Abandoned Love”: The Impact of Wyatt v. Stickney on
the Intersection between International Human Rights and Domestic Mental Disability Law, 35
Law & PsycHOL. REev. 121, 138—41 (20m).

28. Janet E. Lord & Michael A. Stein, Social Rights and the Relational Value of the Rights
to Participate in Sport, Recreation, and Play, 27 B.U. INT’L L.J. 249, 256 (2009). In affirming
the social model of disability, it is described as a condition arising from “interaction with
various barriers [that] may hinder [the individual’s] full and effective participation in society
on an equal basis with others” instead of inherent limitations. See CRPD, supra note 22, Art.
1; see also, e.g., Perlin, supra note 23, at 1174.
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illness.”?? There is no question that it has “ushered in a new era of disability
rights policy.”® As one of the authors (MLP) and another colleague have
previously written, the “CRPD can be, and should be, a blueprint for
advocates representing persons traumatized as a result of their mental
disabilities.”>!

Significantly, although former President Obama did sign the CRPD, the
Senate has not rarified it.>> One of the documented reasons for refusing to
ratify the CRPD was that it, allegedly, had significant overlap with the
Americans with Disabilities Act (ADA).?* Although both bodies of legis-
lation deal with disability discrimination, the Convention defines
“disability” in a more positive, inclusive manner and addresses the pro-
blems individuals with disabilities encounter in society in a more holistic
manner.?* The Convention more widely considers past discrimination and

its impact on current situations and environments.>’

Notwithstanding the fact that the Senate declined to ratify the Conven-
tion for lack of a super-majority of votes,® the fact that President Obama did
sign the Convention triggered the application of the Vienna Convention of

29. Bernadette McSherry, International Trends in Mental Health Laws: Introduction, 26
Law CoNTEXT: A Socio-LEGAL J. 1, 8 (2008).

30. Paul Harpur, Time to Be Heard: How Advocates Can Use the Convention on the Rights
of Persons with Disabilities to Drive Change, 45 VaL. U. L. Rev. 1271, 1295 (2011).

31. Gallagher & Perlin, supra note 26, at 278-79.

32. The text of the Convention, reports of the negotiating sessions leading to its com-
pletion, lists of the myriad non-governmental organizations participating in the sessions,
and lists of the countries that have signed and ratified the Convention are available at
CRPD, hutps://www.un.org/development/desa/disabilities/convention-on-the-rights-of-
persons-with-disabilities.html (accessed 8 May 2020).

33. 42 US.C. § 12101 See e.g. Arlene S. Kanter, Let’s Try Again: Why the United States
Should Ratify the United Nations Convention on the Righss of People with Disabilities, 35
Touro L. Rev. 301, 302 (2019) (“the best reason why the United States should ratify the
CRPD s to realize the promise of the ADA”).

34. See CRPD, supra note 22, Art. 4. See also Guiding Principles of the Convention, at
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-
with-disabilities/guiding-principles-of-the-convention.html (accessed 8 May 2020).

35. ld.

36. See Michael L. Perlin & Meredith R. Schriver, “You Might Have Drugs at Your
Command”: Reconsidering the Forced Drugging of Incompetent Pre-trial Detainees from the
Perspectives of International Human Rights and Income Inequality, 8 ALBANY GOV'T L. Rev,
381, 387 n. 34 (2015), citing The Convention on the Rights of Persons with Disabilities, U.S. Int’l
Council on Disabilities, https://ncd.gov/policy/crpd (accessed 14 May 2020).
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a potential employee or applicant are contained in the registry. »224 Scholars
who have studied the specific demographics have suggested that “economic
development programs, access to alcohol and substance abuse treatment,
education reform, and media campaigns”??> might be most effective at
reducing sexual violence in South Africa.

D. Canada?®?$

In 2004, the Canadian Parliament passed the Sex Offender Information
Registration Act (SOIRA).??” Canada’s Registry is not available to the
public but requires that sex offender information be contained in a national
database “to help police services investigate crimes of a sexual nature.”?28
SOIRA has been cited as ineffective in aiding police investigations**” and

224. Shelby A. Boxenbaum, South Afvica’s Sex Offender Registry: A Legiskative, Public
Policy and Constitutional Overview, 14 GONZ. J. InT’L L. 1 (2010-11).

225. Baehr, supra note 221.

226. See generally PERLIN & CUCOLO, supra note 2, § 5-8.2 at 5-356.

227. Sex OFFENDER INFORMATION REGISTRATION ACT, 2004 S.C., c. 10, http://canlii.
ca/t/s3gom. In R. v. Lyons, 2 S.C.R. 309 (1987), the Canadian Supreme Court held that
indeterminate sentences (based on dangerousness) in lieu of a normal sentence do not
violate the Canadian charter provision prohibiting cruel and unusual punishment unless the
sentence becomes “grossly disproportionate.” In R. v. L M., 2 S.C.R. 163 (2008), the Court
sanctioned a ten-year term of community supervision appended to the end of a sentence
under a “long-term offender” statute, on the ground the supervision was not punishment.

228. Id. § 2(1). SOIRA acknowledges “the privacy interests of sex offendlers and the
public interest in their rehabilitation and reintegration into the community,” and thus does
not provide the Canadian public with access to the registry. /d. § 2(2)(c). On Canada’s
Dangerous Offender Legislation in general, see Jessica Morak, Resident Evil: A Reformation
of U.S. Civil Confinement Law, 22 Carpoz0 J. INT'L & Comp. L. 665, 688—90 (2014); Julie
Blais, Preventative Detention Decisions: Reliance on Expert Assessments and Evidence of Par-
tisan Allegiance within the Canadian Context, 33 BEHAV. SC1. & L. 74 (2015). O the impact
of actuarial risk assessment evaluations in Canada in cases involving mentally disordered
offenders, see N. Zoe Hilton & Janet L. Simmons, The Influence of Actuarial Risk Assessment
in Clinical Judgments and Tribunal Decisions about Mentally Disordered Offendders in Max-
imum Security, 25 L. & HuM. BEHAV. 393 (2001). For a therapeutic jurisprudence-based
investigation of sexual offenders in Canada, see Jason E. Peebles, Therapeutic Jurisprudence
and the Sentencing of Sexual Offenders in Canada, 43 INT'L . OFFENDER THERAPY & COMP.
CRIMINOLOGY 275 {1999).

229. Michael Friscolanti, Canada’s Sex Offender Registry a National Embarrasment,
MACLEAN’s (Jan. 14, 2008), https://www.thecanadianencyclopedia.ca/en/article/canadas-
sex-offender-registry-a-national-embarrassment (more than three years after its enact-
ment, the national registry had failed to aid police in solving a single crime).
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characterized as just a “public relations tool” since around § percent of the
people listed on the registry are “missing.”?>° The registry’s shortcomings
have been blamed on its inability to electronically track offenders in and
out of the prison system.?3!

A case brought before the Ontario Court of Appeals argued that regis-
tering as a sex offender “generates stigma, and that the stigma arises not
from the conviction but from the subsequent labeling.”?32 The Ontario
Court of Appeals echoed the rational of the US Supreme Court,?3? and
struck down the constitutional challenge to its sex offender registry laws.
The Ontario court noted that the registry was not made public, and any
“stigma flows more from the conviction for the underlying sex offense than
from registration and the requirement to report.”?3* The court found that
“the Act’s primary purpose is to protect the community and enhance
public safety,” and it “is not aimed ar stiffening the criminal law or creating
a new criminal offense or imposing punitive consequences.”?3> Thus,
“neither the requirement to register and report under the Act nor any
stigma attaching to the registration constitute punishment.”?3¢ Although
the government conceded the deprivation of petitioner’s liberty interest,23”

230. The biggest challenge facing both the American and Canadian registries is missing
or non-compliant sex offenders. OFFICE OF THE INsPECTOR GENERAL, U.S. DEP’'T OF
Justice, PusL’~ No. I-2009-001, REVIEW OF THE DEPARTMENT OF JUSTICE’S IMPLE-
MENTATION OF THE SEX OFFENDER REGISTRATION AND NOTIFICATION ACT (2008).

231. Friscolanti, supra note 229 (the registry’s computer program does not record a sex
offender’s next reporting date, and Canada’s Correction Service refuses to report to registry
officials when sex offenders are being released from prison).

232. R. v. Dyck, (2008) 90 O.R. 3d 409 § 74 (Can. Ont. C.A.) (Dyck maintained that
his constitutional rights were violated under Section 12 of the Charter of Rights and Freedoms,
stating that “[e]veryone has the right not to be subjected to any cruel and unusual treatment
or punishment.” /4. at 411.

233. Smith v. Doe, 538 U.S. 84, 98 (2003) (“[T]he stigma of Alaska’s Megan’s Law results
not from public display for ridicule and shaming but from the dissemination of accurate
information about a criminal record, most of which is already public.”).

234. Constitution Act, 1982, being Schedule B to the Canada Act, 1982, c. 11 (UK) § 12.

235. Id.

236. 1d. 9 s9.

237. See Dyck, supra note 232. Dyck also raised a challenge under Section 7 of the Charzer
of Rights and Freedoms, which states, “Everyone has the right to life, liberty and security of
the person and the right not to be deprived thereof except in accordance with the principles
of fundamental justice.” Constitution Act, 1982, being Schedule B to the Canada Act, 1982,
c.11 (UK) § 7.
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it argued that he must show that the legislative measures are “so extreme that
they are per se disproportionate to any legitimate government interest.”?%®

Just like other countries’ defense of the necessity of sex offender regis-
tration, the Court found that “the [Canadian] Legislature acted rationally
pursuant to the legitimate state interest of community protection.”?*® The
restrictions placed upon an offender’s liberty were “modest when compared
to the important state interest sought to be achieved by the legislation.”24
The argument that risk assessments were not incorporated and th.us the Act
was overbroad,?4! was rejected. The Court held that the legislation was not
“constitutionally flawed in terms of the scope of persons that are captured
by its provisions,”2*? and that “the choice of the Legislature to include all
persons convicted of designated sex offenses in the Registry was logical,
rational, and not grossly disproportionate to the state objective.”?*? The
reporting requirements, thus, were relatively minimal in terms of their
intrusion and effect on the privacy and liberty of the offender and “not
contrary to the principles of fundamental justice.”244 This conclusion was
justified by the same distorted accounts of high levels of recidivism among
sexual offenders that other nations have used.?*>

E. Conclusion

Our consideration of international and comparative law suggests that the
United States ignores most of the relevant international human righes laws
and conventions.?4¢ Despite the enactment and subsequent court

238. Dyck, 90 O.R. 3d 409, at § 95 (Can. Ont. CA) (quoting Suresh. v. Canada
(Minister of Citizenship & Immigration (2002), 208 D.L.R. 4th 1 (Can.)).

239. Id.

240. Id. 9 104.

241 1d. § 92.

242. Id. § 2.

243. Id. § 125.

244. 14. 9 93.
245. Cucolo & Perlin, Strings, supra note 4, at 65051, discussing the Supreme Court’s

misuse of statistical data in the lead case of McKune v. Lile, 536 U.S. 24 (2002), also discussed
extensively in Ira Ellman & Tara Ellman, “Frightening and High”: The Supreme Courts
Crucial Mistake About Sex Crime Statistics, 30 CONST. COMMENT. 495 (20I5).

246. Other than articles dealing with the narrow issue of castration, the only scholarship
that we have found by US-based law scholars are Janus, supra note 83, and Birgden &
Cucolo, supra note 68. There is, as previously noted, plentiful scholarship from other
nations; see e.g, MCSHERRY & KEYZER, supra note 82; Keyzer & McSherry, supra note 82.
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acceptance of certain preventive detention and registration protocols, the
other nations that we have considered in this paper tended to strongly
consider international human rights standards before enacting legislation.
Additionally, unlike the US, those nations generally acceprt the oversight
and precedent of international human rights committees to guide their
opinions on sex offenders and legal determinations.?4”

I1l. THERAPEUTIC JURISPRUDENCE?48

Therapeutic jurisprudence (T7]) recognizes that, as a therapeutic agent, the
P jurisp g p g

law can have therapeutic or anti-therapeutic consequences.?4? It asks

p P q

whether legal rules, procedures, and lawyer roles can or should be reshaped
to enhance their therapeutic potential while not subordinating due process
principles.?>® Professor David Wexler clearly identifies how the inherent
tension in this inquiry must be resolved: “the law’s use of “mental health
information to improve therapeutic functioning [cannot] impinge upon
justice concerns.”?>! As one of the authors (MLP) has written elsewhere,
)

247. See generally Logan, supra note 182. Karne Newburn, The Prospect of an Interna-
tional Sex Offender Registry: Why an International System Modeled afier United States Sex
Offéender Laws Is Not an Effective Solution to Stop Child Sexual Abuse, 28 Wis. INT’L L.J. 547,
582 (2011} (“The EU offers a more comprehensive, well thought-out solution to stop child
sex abuse”). A Lexis search yielded over 125 cases using the “frightening and high” language
in determining the outcome of sex offender cases—cases that continue to be decided to the
present day. Belleau v. Wall, 811 F.3d 929, 934 (7th Citr. 2016) (The Supreme Court in Smith
v. Doe 538 U.S. 84, 103 (2003), remarked on “the high rate of recidivism among convicted
sex offenders and their dangerousness as a class. The risk of recidivism posed by sex
offenders is ‘frightening and high. ... When convicted sex offenders reenter society, they
are much more likely than any other type of offender to be rearrested for a new rape or
sexual assault.”). Buz see Does #1-5 v. Snyder, 834 F.3d 696 (6th Cir. 2016), reb g denied (Sept.
15, 2016), cert. denied, 138 S. Ct. 55 (2017) (rejecting the “frightening and high” mantra).

248. Much of this section is adapted from Michael L. Perlin, “I've Gor My Mind Made
Up”: How Judicial Teleology in Cases Involving Biologically Based Evidence Violates Thera-
peutic Jurisprudence, 24 CaARDOZO J. EQuaL RTs. & Soc. JusT. 81, 9395 (2018).

249. Michael L. Perlin, “His Brain Has Been Mismanaged with Great Skill”: How Will
Jurors Respond to Neuroimaging Testimony in Insanity Defense Cases?, 42 AKRON L. Rev. 885,
912 (2009).

250. Michael L. Perlin, “And My Best Friend, My Doctor, Won't Even Say What It Is I've
Got”: The Role and Significance of Counsel in Right to Refuse Treatment Cases, 42 SAN DIEGO
L. Rev. 735, 751 (2005).

251. David B. Wexler, Therapeutic Jurisprudence and Changing Concepts of Legal Schol-
arship, 11 BEHAv. Sc1. & L. 17, 21 (1993).
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“An inquiry into therapeutic outcomes does 7or mean that therapeutic
concerns ‘trump’ civil rights and civil liberties.”?>?

Therapeutic jurisprudence “look[s] at law as it actually impacts people’s
lives,”53 and TJ supports “an ethic of care.”?>* It attempts to bring about
healing and wellness,?>” and to value psychological health.?>° It “look[s] at
law as it actually impacts people’s lives,”*>” and assesses its influence on
emotional life and psychological well-being.?>® One governing T7J principle
is that the “law should. .. strive to avoid imposing anti-therapeutic con-
sequences whenever possible.”>”

One of the central principles of TJ is a commitment to dignity.2%°

Professor Amy Ronner describes the “three Vs”2°! as:

e voice: litigants must have a sense of voice or a chance to tell their
story to a decisionmaker;?®2

e validation: the decision maker needs to take seriously the litigant’s
story; and

252. Michael L. Petlin, A Law of Healing, 68 U. CIN. L. REV. 407, 412 (2000).

253. Bruce . Winick, Foreword: Therapeutic Jurisprudence Perspectives on Dealing with
Victims of Crime, 33 Nova L. REv. 35, 535 (2009).

254. Petlin, supra note 248, at 94 (guoting, in part, Bruce J. Winick & David B. Wexler,
The Use of Therapeutic Jurisprudence in Law School Clinical Education: Transforming the
Criminal Law Clinic, 13 CLINICAL L. REV. 605, 605—07 (2006)).

255. Perlin, supra note 248, at 94 (citing Bruce Winick, A Therapeutic Jurispriedence Model
for Civil Commitment, in INVOLUNTARY DETENTION & THERAPEUTIC JURISPRUDENCE:
INTERNATIONAL PERSPECTIVES ON CrviL COMMITMENT 23, 26 (Kate Diesfeld & lan
Freckelton eds., 2003).

256. Id.

257. Winick, supra note 253, at 535.

258. David B. Wexler, Practicing Therapeutic Jurisprudence: Psychological Soft Spots and
Strategies, in PRACTICING THERAPEUTIC JURISPRUDENCE: LAW As 2 HELPING PROFESSION
45 (Dennis Stolle, David B. Wexler & Bruce J. Winick eds., 2006).

259. Winick, supra note 255, at 26,

260. See BRUCE J. Winick, CiviL COMMITMENT: A THERAPEUTIC JURISPRUDENCE
MoDEL 161 (2005); Michaet L. Perlin & Alison J. Lynch, “Ske’s Nobody’s Child / The Law
Can’t Touch Her at All”: Seeking 1o Bring Dignity to Legal Proceedings Involving Juveniles, 56
Fam. Ct. REV. 79 (2018). ’

261. See e.g., Amy D. Ronner, The Learned-Helpless Lawyer: Clinical Legal Education and
Therapeutic Jurisprudence as Antidotes to Bartleby Syndrome, 24 Touro L. REV. 601, 627
(2008).

262. On the importance of “voice,” see Tan Freckelton, Therapeutic Jurisprudence Mis-
understood and Misrepresented: The Price and Risks of Influence, 30 T. JerrERSON L. Rev. 575,
588 (2008).
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o voluntariness: in general, human beings prosper when they feel that
they are making, or at least participating in, their own decisions.?¢3

There has been some minimal consideration of the relationship between
TJ and the sex offender process.?* The co-authors have considered it in
the context of adequacy of counsel issues,?®> the shaming of participants in
the SVPA process,?®® the role of the media in shaping sex offender poli-

267 268 and

cies,”®’ the lack of preparation for release and family reintegration,
the courts’ misuse of statistics in deciding sex offender cases.?®® Professor
Astrid Birgden has argued persuasively that T] provides the best framework
to ensure protection of both sex offenders and the community.?’° Also, one
of the authors has written about how the application of international
human rights law—specifically, the CRPD—is entirely consonant with
TJ values.?”!

Little has been written, however, about the relationship berween TJ and

sex offender law in an international human rights context.?’? In an article

263. Amy D. Ronner, Songs of Validation, Voice, and Voluntary Participation: Therapeutic
Jurisprudence, Miranda and Juveniles, 71 U. Cin. L. Rev. 89, 94—95 (2002).

264. See e.g., John Q. La Fond, Can Therapeutic Jurisprudence Be Normatively Neutral?
Sexual Predator Laws: Their Impact on Participants and Policy, 41 Ariz. L. Rev. 375, 377
(1999); Katie Granlund, Does Societal Input Lead to Successfiel Sex Offender Legislation?, 29
Law & PsycHoL. Rev. 197 (2005); Bruce J. Winick, Sex Offender Law in the 1990s: A
Therapeutic Jurisprudence Analysis, 4 PsycHoL. Pus. PoL’y & L. 505, 506 (1998).

265. See e.g., Cucolo & Perlin, supra note 6, at 166-68; Cucolo & Petlin, supra note 7, at
322-24.

266. See id. at 322.

267. See Cucolo & Petlin, supra note §, at 243—45.

268. See Cucolo & Perlin, Therapeutic Jurisprudence, supra note 4, at 40—42.

269. See Cucolo & Perlin, Strings, supra note 4, at 665—67.

270. See Perlin, Dorfman & Weinstein, supra note 65, at 10708, citing Astrid Birgden,
Therapeutic Jurisprudence and Sex Offenders: A Psycho-Legal Approach to Protection, 16
SEXUAL ABUSE: J. Res. & TREATMENT 351 (2004).

271. Perlin, supra note 24, at 106; Michael L. Perlin, “The Ladder of the Law Has No Top
and No Bottom”: How Therapeutic Jurisprudence Can Give Life to International Human
Rights, 37 INT’L ].L. & PSYCHIATRY 535 (2014). See also Astrid Birgden & Michael L. Petlin,
“Tolling for the Luckless, the Abandoned and Forsaked”: Community Safety, Therapeutic
Jurisprudence and International Human Rights Law as Applied to Prisoners and Detainees, 13
LeG. & CRIMINOLOGICAL PSYCHOLOGY 231 (2008); Michael L. Petlin, “Yonder Stands Your
Orphan with His Gun”: The International Human Rights and Therapeutic Jurisprudence
Implications of Juvenile Punishment Schemes, 46 TExas TecH L. Rev. 301 (2013).

272. Bur see Astrid Birgden, Maximizing Desistance: Adding Therapeutic Jurisprudence
and Human Rights to the Mix, 42 CRIM. JUST. & BEHAV. 19, 26 (2005) (discussing desistance
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with another co-author, MLP has suggested that the use of sex offender
registries both “directly contravene the guiding principles of therapeutic
jurisprudence . . . and potentially violate international human righes law
principles as well.”?”3

Dignity is demanded not only by American constitutional norms, it is
required also by international human rights law.?”# We believe that a com-
bination of the principles of therapeutic jurisprudence and application of
international human rights (focusing on the right to dignity) reveal a poten-
tial blueprint for the future. Dr. Birgden has argued that T]J can be used to
support the principle of desistance—a gradual or emergent process through
which people cease and refrain from persistent offending in 2 human rights
framework?’>—in an international human rights setting, in the specific
context of the treatment of sexual offenders.?”¢

Our domestic laws—and the laws of many other nations®”’—flaunt
international human rights law.?’® We willfully blind ourselves to the
reality that offenders—all offenders, including those deemed to be sexually
violent predators—have enforceable human rights and have a right to
expect humane treatment from correctional staff and institutions.?”® It is
crystal clear that offenders, who maintain enforceable human rights, do not
receive expected humane treatment from the corrections system, neither
institutions nor practitioners.?5® When it comes to this particular popula-
tion, every relevant United Nations convention and covenant is violated

and therapeutic jurisprudence in an international human rights setting). “Dresistance” is
a gradual or emergent process, cast in a human rights framework, through which people
cease and refrain from persistent offending.

273. Perlin & Weinstein, supra note 44, at 2.

274. Perlin, supra note 23, at 1174~76, discussing dignity requirements in the U.N.
Convention on the Rights of Persons with Disabilities.

275. SHADD MARUNA, MAKING Goop: How Ex-CONVICTS RerorM AND REBUILD
THEIR Lives (2001).

276. See Birgden, supra note 272, at 31; see also Svenja Gobbels, Gwenda M. Willis &
Tony Ward, Current Re-Entry Practices in Sex Offender Treatment Programmes: Desistance
Facilitating or Hindering?, 20 J. SEXUAL AGGRESSION 354 (2014).

277. See PERLIN & CUCOLO, supra note 2, §§ 5-8 to 5-8.5, at 5-365 to 5-383.

278. Id.

279. Birgden & Petlin, supra note 271; Tony Ward & Astrid Birgden, Human Rights and
Clinical Correctional Practice, 12 AGGRESSION & VIOLENT BEHAV. 628 (2007).

280. Birgden & Cucolo, supra note 68, at 298.
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with impunity, locally and in many other nations in the world.?8! As we
noted earlier, domestic jurisdictions could learn from those other nations
that actually consider the depth and complexity of the underlying issues,
prior to enacting legislative solutions that, while popular with the voters
and much of the media,?®?
continuous flagrant violations of an offender’s civil liberties and human
rights, and by creating laws that have been shown to, in fact, make the
world a less safe place for all of us.)?®3

If there is any shred of hope in this concededly dismal recounting, it
exists within the construct of therapeutic jurisprudence. And although our
path to redemption lies within a “long and winding road,” we believe it is
the only way to restore dignity to this population.

The sex offender process is riddled with shame. There is no question
that current laws—Dboth in the US and, to varying degrees, elsewhere—can
“provoke feelings of hopelessness, and unworthiness, and can cause both
lack of dignity and feelings of being ‘less than human’ among sex of-
fenders.”?84 As the authors have noted previously, “Nothing so clearly

violates ‘the dignity of persons as treatment that demeans or humiliates
»285

actually make matters worse (both by the

them’ as shaming,

Some efforts in other nations are less objectionable than domestic laws.
As noted above, in the United Kingdom, Hong Kong, South Africa, and in
Canada, the public does not have untrammeled access to the sex offender
registry.?86 Compare this with local practice mandating public websites
with the following data:

281. See e.g., Rachel Van Cleave, The Role of U.S. Federal Courts in Extradition Matters:
The Rule of Non-Inquiry, Preventive Detention, and Comparative Legal Analysis, 13 TEMP.
InT’L & Come. LJ. 27, 32 n. 25(1999) (“indefinite detention violate several international
treaties”).

282. Cucolo & Petlin, supra note s.

283. Id. See generally, Cucolo & Perlin, Therapeutic Jurisprudence, supra note 4.

284. Cucolo & Petlin, Therapeutic Jurisprudence, supra note 4, at 30, quoting, in part,
Fred Cohen, From the Editor: Sex Offender Registration Laws: Constitutional and Policy Issues,
31 CriM. L. BuLL. 151, 153 (1995).

285. Cucolo & Petlin, supra note 7, at 309, quoting, in part, R. George Wright, Dignity
and Conflicts of Constitutional Values: The Case of Free Speech and Equal Protection, 43 SAN
Dieco L. Rev. 527, 549 (2006); see also Oscar Schachter, Human Dignity as a Normative
Concept, 77 AM. J. INT’L L. 848, 850 (1983)).

286. See supra text accompanying notes 189, 204, 22224 & 228.
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The name of the sex offender, including any aliases.

The address of each residence at which the sex offender resides or
will reside and, if the sex offender does not have any (present or
expected) residence address, other information about where the sex
offender has his or her home or habitually lives. If current informa-
tion of this type is not available because the sex offender is in
violation of the requirement to register or is unable to be located,
the website must so note.

e The name and address of any place where the sex offender is an
employee or will be an employee and, if the sex offender is employed
but does not have a definite employment address, other information
about where the sex offender works.

e The name and address of any place where the sex offender is a stu-
dent or will be a student.

o The license plate number and a description of any vehicle owned or
operated by the sex offender.

o A physical description of the sex offender.

e The sex offense for which the sex offender is registered and any other
criminal offense for which the sex offender has been convicted.

e A current photograph of the sex offender.?%

By any T] measure of analysis, the domestic version fails miserably. It is
also clear that, in most other nations discussed in this paper, the issues have
been taken more seriously than in the US, and that has happened in ways
more consonant with the spirit of therapeutic jurisprudence.

CONCLUSION

Last year, in an article about the US Supreme Court’s misuse of statistics,
the authors concluded, “Clearly evidenced in numerous decisions, courts
around the country continue to remain stagnant, clinging to misinforma-
tion and refusing to depart from prejudicial viewpoints that are pretextual
and based on irrational fears.”?88 Three years ago, we noted how the

287. Cucolo & Perlin, Therapeutic Jurisprudence, supra note 4, at 20, quoting 73 FED.
REG. 38030, 38059 (July 2, 2008) (explaining registration requirements in 42 U.S.C. § 16914
& 16018); U.S. Att’y Gen., The National Guidelines for Sex Offender Registration and
Notification-Final Guidelines 36 (2008), available at http://www.ojp.usdoj.gov/smart/pdfs/
final_sornaguidelines.pdf.

288. Cucolo & Perlin, Strings, supra note 4, at 667.
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“marginalization” of this population consistently “causes shame, humilia-
tion and lack of dignity for these individuals.”?8? Earlier, we pointed out
that “alternative solutions [to our current SVP laws] that might actually
have an impact on sex offending are too complex, too multi-textured, and
too time-consuming to be considered by the general public and by
legislatures.”2%0

There have been very few successful initiatives in the US in recent years
that remediate any of these issues that we have been discussing since the
Hendricks case was decided. We believe that it is only by taking seriously
both international human rights laws?*! and comparative law?*? that we
can “best [assure] that [therapeutic jurisprudence] will be an important and
integral part of the decision-making process” in such cases.???

One analysis of the “cage now corrode” line that gives this paper a por-
tion of its title suggests that it signifies “things return[ing] to their proper
place.”?* Another suggests that, in this song, the “self we construct is
a kind of empty cage.”?®> It is certainly a song about “nightmares and
hallucinations.”?*® We know that we have created an empty shell of inef-
fective legislation that has, in its effect, remained dormant and has deteri-
orated the human rights and dignity of persons who have committed the
targeted designated crimes. We know that our current SVP laws are 7ot in
their “proper [legal] place.” We know that the lives of those caught up in
the SVPA system exist in “an empty cage,” and that the current system is
nothing short of a “nightmare.” We hope that these suggestions will, if

taken seriously, at least partially ameliorate that situation.

289. Cucolo & Perlin, supra note 7, at 328.

290. Cucolo & Perlin, supra note §, at 246

291. See In re Guardianship of Dameris L., 956 N.Y.S.2d 848, 855 (Sur. Cr. 2012), arguing
thar the CRPD was “entitled to ‘persuasive weight' in interpreting our own laws and
constitutional protections,” discussed supra text accompanying note 139.

292. See Roper v. Simmons, 543 U.S. 551 (2005), discussed at supra note 150.

293. Cucolo & Petlin, Therapeutic Jurisprudence, supra note 4, at 41.

294. BRENT WooD, THE TRAGIC ODES OF JERRY GARCIA AND THE GRATEFUL DEAD:
MySTERY DANCES IN THE MAGIC THEATER (2020).

295. TAIGEN DAN LEIGHTON, ZEN QUESTIONS: ZAZEN, DOGEN, AND THE SPIRIT OF
CREATIVE INQUIRY 200 (2011).

296. Naomi M. Weinstein & Michael L. Petlin, “Who's Pretending to Care for Him?” How
the Endless Jail-to-Hospital-to-Street-Repeat Cycle Deprives Persons with Mental Disabilities the
Right to Continuity of Care, 8 WaKE FOREST J.L. & PoL’Y 455, 459 (2018), citing ROBERT
SHELTON, No DirecTioN HoME: THE LIFE AND Music oF Bos DyLaN 213 (1997).






