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ARTICLES

Power and Possibility in the Era of Right to
Counsel, Robust Rent Laws & COVID-19

Erica Braudy* and Kim Hawkins**

New York City (NYC) finds itself in an unprecedented housing crisis as the
coronavirus (COVID-19) pandemic reveals with devastating force that safe,
sustainable and affordable housing is both a human right and a public health
necessity. The profound humanitarian and economic devastation of COVID-19
puts millions of New Yorkers at risk of eviction especially those within Black
and Latinx communities. In addition, the pandemic hit just as the legal
landscape for tenants was transformed through landmark legislation ensuring
the Right to Counsel in eviction proceedings and sweeping reforms of New
York's rent laws. The unparalleled COVID-19 pandemic, the influx of
hundreds of new tenant attorneys resulting from the Right to Counsel, and the
robust rent law reforms fundamentally alter the role and powerful potential of
housing advocacy and the very function of NYC's Housing Court. These three
forces provide an opportunity for housing attorneys representing low-income
tenants to imagine new and creative ways to provide housing security and build
tenant power.

This Article canvasses the fundamental shifts in the NYC housing
landscape and the movement to expand tenants' rights. It urges lawmakers to
take bold action to avoid an eviction pandemic and shield tenants from
homelessness and crushing debt. Next, it lays a blueprint for housing attorneys,
both experienced and novice, to aggressively use the new tenant-friendly rent
laws, creatively maximize underused tools, and leverage their collective
strength to re-envision housing as a human right. The combination of the Right
to Counsel, which has filled the ranks with passionate tenant attorneys, an
empowered and progressive state legislature, and a vibrant tenants 'movement
has created a powerful force to demand comprehensive and far-reaching
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housing and racial justice for all New Yorkers and redefine the housing world
that lies beyond the virus.
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Power and Possibility in the Era of Right to Counsel

I. INTRODUCTION

New York City stands at a crossroads. In the face of a public health crisis, it
has the opportunity to be bold and unrelenting in its provision of justice for low-
income tenants. After decades of tenant organizing, in 2017, NYC became the first
jurisdiction in the country to provide a Right to Counsel for tenants facing
eviction.' This was a watershed moment for tenants and resulted in the hiring of a
new army of tenant attorneys.2 In June 2019, the New York State (NYS) legislature
passed historic legislation extending and broadening rent laws, increasing tenant
protections and providing housing lawyers new avenues to fight for tenants'
rights. 3 March 2020 brought the destabilizing and dangerous COVID-19
pandemic, a public health and economic crisis of still-unfolding epic proportions.4

Armed with new tools, housing attorneys must continue to combat a reality
where tens of thousands of New Yorkers live paycheck to paycheck and lack safe
and affordable housing. The COVID-19 crisis has shown that safe, secure and
affordable housing is both a human right and a public health necessity-especially
in communities of color that have been hardest hit by the pandemic. Working
alongside a strong tenants' movement, housing attorneys can push the newly
empowered state legislature to shift power and win the fight for tenant justice. This
moment invites many to reimagine housing in NYC, rethink how the system
functions, and shift the common understanding of real estate from an investment
for a rich few to a basic right for many.

This Article calls on New York City lawmakers to act boldly in the face of
uncertainty, think expansively and act creatively to guarantee all New Yorkers
secure and sustainable homes. The Article provides a blueprint for capitalizing on
the dual effects of an army of new tenant attorneys and new laws to advance the
legal rights of tenants. Part II locates these changes in the context of the eviction
crisis and the devastating effect of the COVID-19 pandemic on the lives and
livelihoods of low-income New Yorkers. Part III summarizes the history and
power of the Housing Court and traces the arc of the movement to secure the Right
to Counsel through tenant organizing and legislative action. Part IV charts the
historic changes in New York's rent laws under the Housing Stability and Tenant

1. Mayor de Blasio Signs Legislation to Provide Low-Income New Yorkers with Access to Counsel
for Wrongful Evictions, THE OFFICIAL WEBSITE OF THE CITY OF N.Y. (Aug. 11, 2017),
https://wwwl .nyc.gov/office-of-the-mayor/news/547-17/mayor-de-blasio-signs-legislation-provide-low-
income-new-yorkers-access-counsel-for#/0.

2. See Abigail Savitch-Lew, City Tackles Roll-Out ofRight to Counsel in Housing Court, CITY LIMITS
(Jan. 17, 2018), https://citylimits.org/2018/01/17/city-tackles-roll-out-of-right-to-counsel-in-housing-
court/ ("Legal Services NYC has expanded its housing units from about 50 to about 250 attorneys and
paralegals across the five boroughs over the past couple years").

3. New Rights for Tenants: Housing Stability and Tenant Protection Act of 2019, LEGAL SERVICES
OF THE HUDSON VALLEY (Sept. 19, 2019), https://www.nysenate.gov/newsroom/articles/2019/new-rights-
tenants-housing-stability-and-tenant-protection-act-2019-
1#:-:text-%2D%20Starting%20in%20October%202019%2C%201andlords,helpE2%80%9D%20evicti
on%20is%20a0 o20crime.

4. See Coronavirus Disease 2019 (COVID-19), CTR. FOR DISEASE CONTROL AND PREVENTION (Feb.
6, 2021), https://www.cdc.gov/media/dpk/diseases-and-conditions/coronavirus/coronavirus-2020.html.
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Protection Act. Against this backdrop, Part V presents underutilized tools that can
be aggressively leveraged by housing attorneys to further tenants' rights. Finally,
Part VI concludes with a new vision for tenants and their advocates in the fight for
safe, habitable homes in this new era of tenants' rights.

II. THE PROBLEM: THE EVICTION CRISIS

"Eviction isn't just a condition ofpoverty; it's a cause ofpoverty. "

The federal government defines "affordable housing" as housing that requires
paying no more than 30 percent of household income toward rent.6 Low-income
families in the United States are increasingly "rent burdened," meaning they are
paying more than half their income toward rent.7 There are an estimated 30-40
million people - including essential workers and their children-who are at risk of
losing their homes as COVID-19 continues to ravage the economy and health of
millions.' However, the vast scale of the impending eviction crisis lays bare the
precarious position that many families faced before COVID-19 hit. Nearly half of
renter households were rent burdened before the pandemic-spending more than
30% of their income on rent on average.9 For families living under the poverty line,
a majority paid more than 50% of their income on rent, with one in four people
paying an astounding 70% of their income just to keep a roof over their head.'0

There is a high cost of such an extreme rent burden. Many individuals are one
job loss or health crisis away from eviction. Evictions can be devastating and
destabilizing for individuals and families and create long-ranging negative effects.
Evidence shows that mothers who face evictions experience significantly higher
rates of material hardship and depression than their peers even two years after the
eviction." Evictions can lead to high levels of stress, anxiety, depression and even
post-traumatic stress disorder (PTSD).2 Evictions have an especially dangerous
and detrimental effect on children.13 In fact, homelessness for New York City
students continues at disturbingly high rates-topping 100,000 or 1 in 10 kids in

5. Matthew Desmond, First-Ever Evictions Database Shows: 'We're In the Middle Of A Housing
Crisis', NAT'L PUB. RADIO (Apr. 12, 2018), https://www.npr.org/2018/04/12/601783346/first-ever-
evictions-database-shows-were-in-the-middle-of-a-housing-crisis.

6. Defining Affordable Housing, U.S. DEP'T OF HOUS. AND URB. DEV. (Mar. 17, 2020),
https://www.huduser.gov/portal/pdredge/pdr-edge-featd-article-081417.html.

7. Oksana Mironova & Victor Bach, Tenants at the Edge Rising Insecurity Among Renters in N.Y.C,
CMTY. SERV. SOC'Y, at 11 (Apr. 2018), https://smhttp-ssl-58547.nexcesscd.

8. Emily Benfer et al., The COVID-19 Eviction Crisis: an Estimated 30-40 Million People in America
Are at Risk, ASPEN INSTITUTE: BUSINESS & SOCIETY (Aug. 7, 2020), https://www.aspeninstitute.org/blog-
posts/the-covid- 1 9-eviction-crisis-an-estimated-30-40-million-people-in-america-are-at-risk/.

9. See id.
10. Id.
11. See Matthew Desmond & Rachel Tolbert Kimbro, Eviction 's Fallout: Housing, Hardship, and

Health, SOCIAL FORCES 1, 25 (2015),
https://scholar.harvard.edu/files/mdesmond/files/desmondkimbro.sociaforces.2015.pdf.

12. Univ. Granada, The Enormous Impact of Home Evictions on Mental Health, DISABLED WORLD

(Jan. 19, 2018), https://www.disabled-world.com/disability/housing/eviction.php.
13. See Eviction Hits Children Hardest, THE BRIDGE FUND OF N.Y. INC.,

https://thebridgefund.org/2016/06/05/eviction-hits-children-most/ (last visited May 1, 2020).
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2019.14 In addition to the physical, mental and emotional impacts of eviction,
losing one's home has severe financial implications."

Systemic racism and sexism also intensify the eviction epidemic. As John O.
Calmore describes, "[R]acism operates so effectively that we seldom distinguish
serious racist harms from a variety of other harms that categorically run from 'bad
luck' to 'natural catastrophes."'6 Systemic racism is deeply embedded in housing.
For example, discrimination in the rental market is rampant and well-
documented.'7 Researchers also recognize discrimination in evictions.'8 Studies
show that the racial make-up of a neighborhood is a significant factor in eviction
rates, even after controlling for income, property value, and other factors.19 These
studies also show that as the Black population of a neighborhood increases, the
eviction rate increases. By contrast, when the share of white population increases,

14. New Data Show Number ofNYC Students who are Homeless Topped 100,000 for Fourth

Consecutive Year, ADVOCATES FOR CHILD. OF N.Y. (Oct. 28, 2019),
https://advocatesforcWhildren.org/node/1403.

15. See Dyvonne Body & Financial Security Program, A Glimpse into the Eviction Crisis: Why Housing
Stability Deserves Greater Attention, ASPEN INST. (July 24, 2019), https://www.aspeninstitute.org/blog-posts/a-
glimpse-into-the-eviction-crisis-why-housing-stability-deserves-greater-attention/ (explaining that losing a home
through an eviction can have a deep impact on mental and financial well-being); see also Kathryn A. Sabbeth,
Housing Defense as the New Gideon, 41 HARV. J. L. & GENDER 55, 64 n.51, 54 (2018) (explaining the
significance of housing on lower-income families' household income).

16. John 0. Calmore, Race/ism Lost and Found: The Fair Housing Act at Thirty, 52 U. MIAMI L.
REV. 1067, 1073 (1998).

17. See, e.g., Ali M. Ahmed & Mats Hammarstedt, Discrimination in the Rental Housing Market: A
Field Experiment on the Internet, 64 J. URB. EcoN. 362, 362 (2008) (demonstrating the effect of "ethnic
sounding" names on rental applications); Pouya Bavafa, The Intentional Targeting Test: A Necessary
Alternative to the Disparate Treatment and Disparate Impact Analyses in Property Rentals

Discrimination, 43 COLUM. J.L. & Soc. PROBS. 491, 491 (2010) (explaining how landlords rent
substandard apartments to minority groups for profit); Mariano Bosch et al., Information and
Discrimination in the Rental Housing Market: Evidence from a Field Experiment, 40 REG'L SCL & URB.

ECON. 11 (2010) (documenting the discriminatory behavior observed based on the names from various
ethnic groups on rental applications); Robert G. Schwemm, Why Do Landlords Still Discriminate (And
What Can Be Done About It?), 40 J. MARSHALL L. REv. 455, 455 (2007) ("...the problem of racial
discrimination in rental housing [is the] painful and debilitating ailment"); see also Gladstone Realtors v.
Vill. ofBellwood, 441 U.S. 91, 101-02 (1979) ("...Congress intended to reach all victims both direct
and indirect of housing discrimination by referring generally to those 'aggrieved."'); Zuch v. Hussey,
394 F. Supp. 1028, 1046 (E.D. Mich 1975), aff'd and remanded, 547 F.2d 1168 (6th Cir. 1977)
("Congress' intention in passing the [Fair Housing Act of 1968] was to end the unfairness of racial
discrimination forever"); United States v. Youritan Const. Co., 370 F. Supp. 643, 647 (N.D. Cal. 1973),
aff'd in part and remanded in part, 509 F.2d 623 (9th Cir. 1975) (finding that discriminatory instructions
given to rental agents resulted in the denial of apartments to blacks because of race); U.S. DEP'T OF
HOUS. AND URB. DEV., HOUSING DISCRIMINATION AGAINST RACIAL AND ETHNIC MINORITIES (2012)

http://www.huduser.org/portal/ Publications/pdf/HUD-514_HDS2012_execsumm.pdf, archived at
https://perma.cc/MYT4- TRXV; Ann Choi et al., Long Island Divided, NEwDAY (Nov. 17, 2019),
https://projects.newsday.com/long-island/real-estate-agents-investigation/ (documenting undercover
investigation of racism in Long Island New York real estate market) ("For much of the twentieth century,
discrimination by private real estate agents and rental property owners helped establish and sustain stark
patterns of housing and neighborhood inequality.").

18. Deena Greenberg et al., Discrimination in Evictions: Empirical Evidence and Legal Challenges, 51
HARV. C.R.-C.L. L. REV. 115, 115 (2016).

19. See, e.g., Benjamin F. Teresa, The Geography of Eviction in Richmond: Beyond Poverty, RVA
EVICTION LAB, https://cura.vcu.edu/media/cura/pdfs/cura-documents/GeographiesofEviction.pdf (last
visited Mar. 12, 2021).
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the eviction rate declines.20 Evictions are especially dire for Black and Latinx
women who suffer the most in the eviction epidemic, even before the COVID-19
pandemic.2'

In addition, unemployment filings in the early months of 2020 shattered
previous records.2 2 Pandemic-related job losses fell disproportionately on low-
income households. 23 Black and Latinx communities have experienced
exceptionally high levels of unemployment and slow rates of job recovery.2 4 The
unemployment crisis has also hit women hardest-especially Black and Latinx
women.2 5 In December 2020, the Bureau of Labor Statistics reported that all of the
140,000 jobs lost in that month were jobs held by women.26 The unemployment
crisis hit Asian communities in NYC especially hard as well. By May 2020,
unemployment in NYC Asian communities jumped to 15% from 2.5% in February
2020, the greatest rate of increase among all racial groups across the country.27

Significantly, renters represent the majority of households with at least one
member in an occupation vulnerable to pandemic-related job loss.28 As many as
one in three renters were unable to pay rent in April and May 2020.29 This trend
continued throughout 2020.30

Harvard University published a study finding that Black households were the
most likely to fall behind on rent payments, followed by Latinx, Asian, multiracial,
and finally white households.31 One critique of the study says it undercounts
certain Asian community members since the study was only conducted in English
and Spanish.32 Vulnerable Asian community members who face language barriers,
including those who are low-income, recent immigrants, undocumented, or elderly

20. Id.
21. Sabbeth, supra note 15, at 90.
22. Press Release, U.S. Bureau of Lab. Stat., Employment Situation Summary (2020),

https://www.bls.gov/news.release/empsit.nrO.htm.
23. What are the Housing Costs of Households Most Vulnerable to Job Layoffs? An Initial Analysis,

NYU FURMAN CTR.BLOG: THE STOOP (Mar. 30, 2020), https://furmancenter.org/thestoop/entry/what-are-
the-housing-costs-of-households-most-vulnerable-to-job-layoffs-a [hereinafter What are the Housing
Costs].

24. ROGELIO SAENZ & COREY SPARKS, CASEY SCH. OF PUB. POL'Y, THE INEQUITIES OF JOB LOSS

AND RECOVERY AMID THE COVID-19 PANDEMIC 1 (2020), https://carsey.unh.edu/publication/inequities-
job-loss-recovery-amid-COVID-pandemic.

25. CLAIRE EWING-NELSON, NAT'L WOMEN' S L. CTR., ALL OF THE JOBS LOST IN DECEMBER WERE

WOMEN'S JOBS 1 (2021), https://nwlc.org/wp-content/uploads/2021/01/December-Jobs-Day.pdf.
26. Id.
27. AAF, THE IMPACT OF COVID-19 ON ASIAN AMERICAN EMPLOYMENT IN NEW YORK CITY (2020),

https://aafcovidl9resourcecenter.org/unemployment-report/?mc_cid=6ffdf5cf0b&mc_eid-ddd4d683c8.
28. What are the Housing Costs, supra note 22.

29. Chris Morris, One-third ofAmerican renters didn 'tpay in April, FORTUNE (Apr. 9, 2020, 11:03
AM), https://fortune.com/2020/04/09/apartment-renters-april-payments-coronavirus-unemployment-
jobless/.

30. Caroline Spivack, As New York Hurtle Toward an Eviction Crisis, These are the Tenants Most at

Risk, CURBED NEw YORK (Aug. 19, 2020, 1:31 PM), https://ny.curbed.com/2020/8/19/21368734/new-york-
city-eviction-crisis-rent-tenants-greatest-risk.

31. The State of the Nation's Housing 2020, JOINT CTR. FOR HOUS, STUD. OF HARV. UNIV., 2 (2020)
https://www.jchs.harvard.edu/sites/default/files/reports/files/Harvard_JCHS_The_State_of_the_Nations_
Housing_2020 Report_Revised_120720.pdf.

32. Amy Yee, It's a Myth That Asian-Americans Are Doing Well in the Pandemic, SCI. AM. (Mar. 2,
2021), https://www.scientificamerican.com/article/its-a-myth-that-asian-americans-are-doing-well-in-the-
pandemic/.
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were likely excluded from the study and may be at particular risk of being
displaced from their homes outside the formal court process.33 As john a. powell
writes, "[R]acism need not be either intentional or individualist. Institutional
practices and cultural patterns can perpetuate racial inequity without relying on
racist actors."34 Put simply, there is nothing accidental about the devastating
economic toll and life cost that COVID-19 and accompanying eviction crisis
continue to have on Black, Latinx and Asian communities. Failing to take bold and
intentional action to support those hit hardest by these crises will perpetuate racial
injustice.

A. New York's Eviction Crisis

Anyone who lives in New York City knows the "Rent is Too Damn High." 35

Even before the pandemic, tenants in NYC, like those around the country,
experienced a convergence of factors that exacerbated the eviction crisis:
increasingly unaffordable rents, stagnant wages, inadequate housing conditions
and increased landlord harassment.36 According to a 2017 report, of the 373,000
New Yorkers earning below the federal poverty level,37 seventy-eight percent of
those were severely rent burdened.38 New York City has lost over 280,000 rent
stabilized units since 1993, further leading to an unaffordability crisis in the city.39

In a blistering four-part report published in 2018, the New York Times highlighted
the eviction crisis and the travesty that tenants experience in their homes and in
Housing Court, "often-overlapping modes of harassment: by landlords' fraudulent
or exaggerated claims, by disrepair and by overall court dysfunction."40

In 2017, as New York City was on the cusp of passing the groundbreaking
right to counsel law to provide attorneys for low-income tenants in Housing Court,
the eviction crisis was in full swing.4 1 That year, landlords evicted approximately
21,000 families and individuals. 42 Once evicted, the barriers to finding another

33.Id.
34. john a. powell, Structural Racism: Building upon the Insights of John Calmore, 86 N.C. L. REv.

791, 795 (2008).
35. RENT IS TOO DAMN HIGH, http://www.rentistoodamnhigh.org/index.html (last visited Jan. 24,

2021). Rent Is Too Damn High is a political party that was founded in New York by Jimmy McMillan. See
Janell Ross, Breaking: The Rent is Indeed Too Damn High, WASH. POST (Jul. 8, 2015, 11:36 AM),
https://www.washingtonpost.com/news/the-fix/wp/2015/07/08/breaking-the-rent-is-indeed-too-damn-
high/.

36. Mironova & Bach, supra note 7; Desmond, supra note 5.
37. Rachel B. Morgan, 2017 FederalPoverty Level Guidelines, NAT'L CONF. OF STATE

LEGISLATURES (May 30, 2017), https://www.ncsl.org/research/health/2014-federal-poverty-level-
standards.aspx.

38. Mironova & Bach, supra note 7.
39. Kim Barker, Behind New York's Housing Crisis: Weakened Laws and Fragmented Regulation,

N.Y. TIMES (May 20, 2018), https://www.nytimes.com/interactive/2018/05/20/nyregion/affordable-
housing-nyc.html, ("Since city and state lawmakers started gutting the rent laws in 1993, the city has lost
over 152,000 regulated apartments because landlords have pushed the rent too high. At least 130,000 more
have disappeared because of co-op and condo conversions, expiring tax breaks and other factors.").

40. Kim Barker et al., The Eviction Machine Churning Through New York City, N.Y. TIMES (May
20, 2018), https://www.nytimes.com/interactive/2018/05/20/nyregion/nyc-affordable-housing.html.

41. Mironova & Bach, supra note 7.
42. N.Y.C. RENT GUIDELINES BOARD, 2018 HOUSING SUPPLY REPORT 3 (2018),

https://rentguidelinesboard.cityofnewyork.us/wp-content/uploads/2019/08/18HSR.pdf.
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Stipulation or Order of the court, the court can hold landlords in contempt for
failing to comply.273 The contempt remedy is governed by Judiciary Law Section
753 (civil contempt) and Section 750 (criminal contempt), and can be sought
whenever a party in a case fails to comply with an order of the court.274 Tenants
may move for contempt in the common scenario in which a landlord fails to
provide repairs or comply with other obligations pursuant to a 'so-ordered'
Stipulation of Settlement, Court Order or HP consent order.275

Civil contempt aims to vindicate the rights of a litigant and compensate the
party for any loss or interference with that right.276 On the other hand, criminal
contempt is designed to vindicate an offence against "public justice" and an effort
to protect and compel respect for the judicial system.277 The same act may be
punishable by both civil and criminal contempt, and it may be elevated from civil
to criminal based upon the willfulness of the act.278

A court finding contempt can order fines, damages, costs, attorneys fees, and,
in some egregious cases, imprisonment.279 The elements necessary for a cause of
action for contempt under the Judiciary Law are: (1) a lawful order of the Court
expressing a clear mandate, (2) notice to the contemnor of the mandate, (3)
disobedience of the mandate, and (4) prejudice to the other party.280 A motion for
criminal contempt must be served on the party and their attorney.281 Contempt is a
powerful tool to hold landlords accountable to comply with their legal obligations.

VI. THINKING BIGGER: HOUSING AS A HUMAN RIGHT

The COVID-19 crisis has caused many to rethink societal rules and norms-
including Housing Court practice and procedure. The crisis has painfully
demonstrated that housing is a human right and a public health necessity. Now is
the time for big ideas and bold action, not incremental change or band-aid
solutions. The global health crisis exacerbated the flaws of a system that was
already unsustainable for many tenants living on limited incomes. The crisis offers
an opportunity to think broadly about how to establish real, sustainable

failure to obey court orders to repair hazardous conditions, despite landlords' chronic and widespread
flouting of such orders. Merjian argues that contempt proceedings "can remedy this injustice, including (1)
establishing deadlines for the completion of ordered repairs, with either imprisonment or fines for each day
that the landlord continues to flout the court's authority; (2) awarding damages to the aggrieved tenant,
including damages for emotional distress and diminished habitability; and (3) awarding attorneys' fees and
costs to tenants' counsel.").

273. N.Y. JUD. LAW §§ 750, 753 (McKinney 2019).
274. Id. The remedy is not limited to orders issued by the court; contempt may also be charged when

a party violated the terms of a so-ordered stipulation of settlement.
275. N.Y. v. Quadrozzi, No. 8442/10, 99 N.Y.S.3d 84, at *86 (N.Y. App. Div. 2019) (explaining that

plaintiffs moved to enforce a so-ordered stipulation of settlement and to hold defendant in civil contempt
of court after defendant failed to make certain repairs agreed upon in the stipulation).

276. McCormick v. Axelrod, 453 N.E.2d 508, 512 (N.Y. 1983).
277. Id.
278. Id.
279. N.Y. JUD. LAW §§ 750, 751, 753 (McKinney 2019).
280. Id. at §§ 750, 753; McCormick, 453 N.E.2d at 512-13.
281. Lu v. Betancourt, 496 N.Y.S.2d 754, 756 (N.Y. App. Div. 1986) ("Where the penalty of criminal

contempt is sought, failure to personally serve the alleged contemnor constitutes a jurisdictional defect
requiring dismissal" (citing People v. Balt, 312 N.Y.S.2d 587 (N.Y. App. Div. 1970)).
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opportunities and protections for tenants to live in safe, secure and affordable
homes. This section sets out concrete steps toward achieving these goals.

A. Cancel Rent

The public health crisis led to a state-wide shutdown and put thousands of New
Yorkers out of work. Many people are choosing between feeding their children,
paying for medical care and paying rent.282 To ease this burden, the first step is to
cancel all rent for those people financially affected by COVID-19. The New York
State legislature can pass a bill to cancel rent.283 One option is the "Relief for All"
Act, introduced by Senator Julia Salazar, which aims to help renters and
homeowners by canceling or reducing rent for tenants while providing state and
federal funding for small property owners and non-profit housing providers who
lost rental income during the crisis.284 The bill would provide rent and mortgage
relief starting in March 2020 and ending 90 days after the governor declares the
end to New York's ongoing State of Emergency. It is likely that the most vocal
critics of the bill will claim that such relief runs afoul of the Fifth Amendment's
Takings Clause. While a full legal analysis is necessary, it is highly unlikely a court
would strike down the "Relief for All" bill because of the temporary nature of the
relief, its emergency justification, and the fact that the relief provided would not
rise to the level necessary under the Takings Clause. Further, the legislation
provides compensation to any landlord who can sufficiently show injury under the
Takings Clause.285

Alternatively, the governor can take executive action to cancel rent for
struggling tenants who risk losing their homes due to the pandemic.286 All rent that
accrued between March 2020 and the end of the pandemic should be universally
forgiven without the requirement that tenants prove financial hardship. Putting the
onus on tenants to prove the documented income loss will prejudice many
vulnerable groups, including undocumented individuals and those working in
informal economies. Relief should be provided to small landlords who rely on
monthly rents to pay mortgage and taxes. Large corporate landlords who have

282. See Desiree Rios, Nearly 1 in 4 New Yorkers Needs Food as Pandemic Persists, N.Y. TIMES

(May 21, 2020), https://www.nytimes.com/2020/05/21/nyregion/coronavirus-ny-update.html.
283. S.B. S8125A, N.Y. State S., 2019-2020 Leg. Sess. (N.Y. 2020) (relating to suspending rent

payments for certain residential tenants and small business commercial tenants and certain mortgage
payments for ninety days in response to the outbreak of COVID-19),
https://www.nysenate.gov/legislation/bills/2019/s8125.

284 . Ophelia Xie, Bill Would Protect Renters and Homeowners During COVID-19 Crisis,
LEGISLATIVE GAzETrE (May 5, 2020), https://legislativegazette.com/bill-would-protect-renters-and-
homeowners-during-covid-19-crisis/.

285. U.S. CONST. amend. V, cl. 5 (prohibiting the federal government from taking "private property
... for public use, without just compensation.").

286. Press Release, New York State Senate Michael Ginaris, Senate Deputy Leadeer Gianaris Calls
on Governor Cuomo To #CancelRent By Executive Order (April 08, 2020),
https://www.nysenate.gov/newsroom/press-releases/michael-gianaris/senate-deputy-leader-gianaris-calls-
governor-cuomo.
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continued to see their total incomes increase should be asked to concede to the
short-term financial loss.287

B. Expand Right to Counsel, Eviction Prevention & Access to Affordable Housing

Reforms to this broken system, once unthinkable, are now part of the
mainstream conversation. In this moment of crisis, there is opportunity to
reexamine long-held assumptions about the social contract around housing and the
landlord/tenant relationship. The Right to Counsel in Housing Court, pioneered in
NYC, has now been adopted in many large cities, including San Francisco,
Philadelphia, Newark, Boulder, and Cleveland.288 Similar programs are being
considering in Connecticut, Indiana, Maryland, Minnesota, Nebraska, Oklahoma,
South Carolina, Washington State and Wisconsin.28 9 Advocates in NYS are now
pushing to extend the right to counsel state-wide, and it has now become a reality
in Rochester, NY. 290

287. See Sofia Lopez & Sara Myklebust, Make Corporate Landlords Pay the Bills During the
Pandemic, INEQUALITY.ORG (Aug. 17, 2020), https://inequality.org/research/corporate-landlords-
pandemic-evictions/ ("These corporations are sitting on billions of dollars and will keep getting richer
through tax breaks and giveaways, including in the federal stimulus packages. They can easily afford to
cancel monthly housing-related expenses and debts for millions of Americans whose jobs and incomes
have been destroyed by Covid-19.").

288. HEIDI SCHULTHEIS & CAITLIN ROONEY, CTR. FOR AM. PROGRESS RIGHT TO COUNSEL IS A

RIGHT TO A FIGHTING CHANCE 8-9 (2019),
https://www.americanprogress.org/issues/poverty/reports/2019/10/02/475263/right-counsel-right-

fighting-chance/; see AllAbout Cleveland's Eviction Right to Counsel, NAT'L COAL. FOR A CIV. RIGHT TO
COUNS. (Feb. 5, 2021), http://civilrighttocounsel.org/major developments/1382; see also City of
Cleveland Creates Right to Counsel in Cleveland Housing Court, LEGAL AID SOC'Y OF CLEV. (Oct. 1,
2019 2:58 PM), https://lasclev.org/20191001/; Matt Bloom, How a Voter-Approved Program in Boulder
Could Drastically Reduce Evictions, KUNC (Nov. 4, 2020, 4:08 PM), https://www.kunc.org/2020-11-
04/how-a-voter-approved-program-in-boulder-could-drastically-reduce-evictions; Robert D. Lane Jr. et
al., Philadelphia Enacts Right to Counsel in Evictions' Law, THE NAT'L L. REV. (Nov. 19, 2019),
https://www.natlawreview.com/article/philadelphia-enacts-right-to-counsel-evictions-
law#:-:text=On%20November%2014%2C%202019%2C%20the,income%20residents%20facing%20evi
ction%20proceedings.

289. Doug Donovan, Lawmakers Seek Legal Aid for Tenants Facing Eviction in Baltimore,
BALTIMORE SUN (July 3, 2017 6:41 PM), https://www.baltimoresun.com/news/investigations/bs-md-
tenant-lawyers-reaction-20170703-story.html; Doug Donovan, Solution to Help Tenants Avoid Eviction
Lags in Maryland, BALTIMORE SUN (July 3, 2017 12:54 PM),
https://www.baltimoresun.com/news/investigations/bs-md-tenant-attomeys-20170701-story.html; MN
HF450, 92nd Leg., 2021-2022 Leg. Sess. (Minn. 2021), https://legiscan.com/MN/bil/HF450/2021; Right
to Counsel Pilot Proposed in Milwaukee, NAT'L COAL. FOR A CIV. RIGHT TO COUNS. (Mar. 5, 2021),
http://civilrighttocounsel.org/major developments/1514; Resolution No. 20083, City Council, City of
Tulsa, Okla. (Okla. 2020), http://civilrighttocounsel.org/uploadedfiles/273/Tulsa_RTC_resolution.pdf;
H 3072, S.C. H.R., Sess. 124 (S.C. 2021), https://legiscan.com/SC/bill/H3072/2021; SB. 531, Conn.
Gen. Assembly, Sess. Year 2021 (Conn. 2021), https://legiscan.com/CT/bill/SB00531/2021; S.B. 350,
Ind. State S., 2021 Sess. (Ind. 2021), https://legiscan.com/IN/bill/SB0350/2021; LB419 - Require
Appointment of Counsel in Eviction Proceedings and Provide for a Filing Fee, 107th Leg., 2021-2022
Sess. (Neb. 2021), https://legiscan.com/NE/bill/LB419/2021; S.B. 5160, Wash State Leg., Reg. Sess.
(Wash. 2021), https://legiscan.com/WA/bill/SB5160/2021.

290. See, e.g. Gino Fanelli, Rochester Tenants Facing Eviction Would Get Free Legal Counsel Under

New Bill, ROCHESTER CITY NEWSPAPER (Aug. 3, 2020),
https://www.rochestercitynewspaper.com/rochester/rochester-tenants-facing-eviction-would-get-free-
legal-counsel-under-new-bill/Content?oid=12087059 (explaining that the Volunteer Legal Services
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Protections against evictions, similar to those built into New York City's rent
regulation scheme, should also be expanded statewide. One of the most significant
tenant protections enjoyed by rent-stabilized tenants is the right to a renewal lease
unless the tenancy can be terminated for cause. 291 The statewide shift to
sanctioning evictions only "for cause" would provide security and peace of mind
to tenants living in non-regulated apartments. The NYS legislature is currently
considering a bill to ensure evictions for "good cause" only.292 The "Good Cause"
bill would extend the right to a lease renewal and protections from unconscionable
rent increases to all tenants across NYS, except those living in owner-occupied
buildings with four or fewer units.2 93

Finally, the State should aggressively expand the ability of low-income tenants
to access affordable housing. One huge leap would be the creation of a reliable and
comprehensive housing voucher program.2 94 The program proposed by the NYS
legislature-the Housing Access Voucher Program-would create a rental
assistance program for New Yorkers who are currently homeless or at risk of losing
their homes, including undocumented individuals who are not currently eligible
for public assistance. 295

C. Invest in Community Land Initiatives & End Apartment Warehousing

One powerful way to flip the narrative of real estate and property as a monetary
investment instead of a human right is to invest in community land initiatives
throughout NYC. City leaders should follow the lead of non-profits such as the
NYC Community Land Initiative.296 This group works to advance Community
Land Trusts ("CLTs") and pushes for policies to give tenants and community
organizations a first right to purchase multifamily properties, abolish NYC's tax
lien sale, and to prioritize CLTs for public land disposition.

CLTs are non-profit entities that present a different ownership model that is
community-led and community-controlled. The CLT stewards a building and/or
land with the goal of ensuring permanently affordable housing. 297 It is a
community ownership model that gained momentum before the pandemic298 and

Project has been operating a program in Irondequoit, New York to provide legal representation to low-
income residents facing eviction, and it "is working to expand it to Greece and East Rochester.").

291. See S. 2892B, N.Y. State S., 2019-2020 Leg. Sess. (N.Y. 2020),
https://www.nysenate.gov/legislation/bills/2019/s2892. Other pending legislation, S3693/A6322, seeks
elimination of Major Capital Improvements (MCIs). MCIs essentially allow landlords to pass the cost of
building repairs and major improvements onto tenants, many of whom may not be in possession for the
life of the improvement.

292. S. 2892B, supra note 293.
293. Id.
294. S. 2804A, N.Y. State S., 2021-2022 Leg. Sess. (N.Y. 2021),

https://www.nysenate.gov/legislation/bills/2021/S2804.
295. Id.
296. About Us, NYC CMTY. LAND INITIATIVE, https://nyccli.org/ (last visited Mar. 28, 2021).
297. Frequently Asked Questions, NYC CMTY. LAND INITIATIVE, https://nyccli.org/resources/clts-

and-mhas-frequently-asked-questions/ (last visited Mar. 28, 2021) [hereinafter NYC CMTY. LAND
INITIATIVE FAQ].

298. Press Release, New Economy Project, Victory! NYC Funds Community Land Trusts in City
Budget (June 25, 2019), https://www.neweconomynyc.org/2019/06/nyc-takes-bold-action-to-address-the-
affordable-housing-crisis-by-supporting-community-land-trusts/.
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can be a powerful force in post-pandemic New York City that can lead to more
affordable homes, jobs, and free community space.299

The NYS Legislature should take decisive action to ensure the availability of
affordable housing. It can follow the lead of Barcelona, Spain, which recently
expanded the prohibition on the warehousing of empty apartments.300 The new
Barcelona law permits the city to assume ownership of apartments that have been
vacant for more than two years and compensate the owners at 50% of the market
rate. 301 New York should expand its attempts to crack down on warehousing
apartments and pass the proposed bill that would fine landlords who leave
apartments vacant for more than three months and use the money collected to fund
housing vouchers for homeless New Yorkers.302

D. Abolish Summary Proceedings & Possessory Judgments in Housing Court

The very nature of the "summary proceeding" in Housing Court creates and
perpetuates fundamental inequities. 303 Currently, housing disputes between
landlords and tenants are litigated in fast-paced "summary proceedings" instead of
in plenary actions like other civil actions.304 That proceedings resolving such
humanly vital questions related to whether one loses a roof over one's head are
fast-tracked while other contract disputes are not is inherently unfair and likely a
result of racist and classist policies. This "expedited" form of legal proceeding has
its origins in New York in a statute passed in 1820 which sought to offer landlords
an alternative to an ejectment action to recover possession of real property.305 By
its very nature, such a proceeding privileges property over personhood by
depriving tenants of a forum to fully seek comprehensive resolution of their legal
claims, a right afforded to other civil litigants. While in 1820 this procedure was a
more generous alternative to landlords physically ejecting tenants, self-help
evictions have long been outlawed as inhumane and unjust. 306 It is time the
procedural aspects of housing law caught up. While challenges to summary

299. Mark Hallum, Housing Advocates in NYC Look to Budget to Help Curb Post-Pandemic

Gentrification, AMNY (June 25, 2020), https://www.amny.com/politics/housing-advocates-in-nyc-look-
to-budget-to-help-curb-post-pandemic-gentrification/; NYC CMTY. LAND INITIATIVE FAQ, supra note
299.

300. Feargus O'Sullivan, Barcelona's Latest Affordable Housing Tool: Seize Empty Apartments,
BLOOMBERG: CITYLAB (July 16, 2020, 12:48 PM), https://www.bloomberg.com/news/articles/2020-07-
16/to-fill-vacant-units-barcelona-seizes-apartments

301. Id. (The law expands 2016 efforts to fine landlords and/or assume temporary control of vacant
apartments for us as affordable housing but returns it to the owners after 4-10 years.).

302. A9966, N.Y. State Assembly, 2019-2020 Leg. Sess. (N.Y. 2020),
https://www.nysenate.gov/legislation/bills/2019/A9966.

303. Mary B. Spector, Tenants' Rights, Procedural Wrongs: The Summary Eviction and the Need for

Reform, 46 WAYNE L. REv. 135, 137 (2000).
304. Id.
305. See Reichv. Cochran, 201 N.Y. 450, 453-56 (N.Y. 1911) (providing an overview of the history

of New York's summary proceedings statutes).
306. Press Release, N.Y. State Office of the Attorney General, Attorney General James Issues Tenant

Guidance for New Yorkers During Coronavirus Pandemic (Apr. 16, 2020), https://ag.ny.gov/press-
release/2020/attorney-general-james-issues-tenant-guidance-new-yorkers-during-coronavirus (explaining
that "self-help evictions," which includes your landlord locking you out or trying to evict you, are unlawful
in New York State).
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proceedings on federal constitutional grounds have not succeeded,307 the newly
emboldened tenants' rights movement along with the growing number of
impassioned tenant attorneys working together could craft a legislative response
to retire this outmoded conception of justice for tenants.

In addition to abolishing summary proceedings, the State should prohibit
possessory judgments. The State should decouple the obligation to pay rent with
the violent remedy of eviction. The contractual obligation to pay rent can be
enforced through money judgments for the unsecured debt, so that a landlord can
collect on a monetary judgment, but a person cannot be made homeless because of
the debt. This is exactly what our legislature did in the Tenant Safe Harbor Act,
and there is no reason it cannot become the new norm in housing litigation.

E. Reimagine Housing as a Human Right

It is time to rethink the role of government in providing and regulating it
housing. Why not consider housing a human right? If housing were a human right,
then the government would have the moral and legal obligation to provide it for
every citizen. New York State is constitutionally obligated to care for its citizens
in need. Article XVII of the NYS Constitution provides that "the aid, care and
support of the needy are public concerns and shall be provided by the state and by
such of its subdivisions . ".. .308 This constitutional provision grounds the state's
obligation to provide shelter for the homeless, as first recognized for homeless
single men in the consent decree entered in Callahan v. Carey,309 and then
extended to women and homeless families in subsequent litigation. 310
Significantly, this constitutional provision has not yet been interpreted to mandate
that the state provide housing, but instead have a role only as providing shelter.

Since the adoption of the Universal Declaration of Human Rights in1948, the
right to adequate housing has become a universally accepted part of human rights
law and has been reaffirmed in a wide range of human rights instruments.311 It is
time to bring to fruition the promises of the Universal Declaration of Human Rights
for New Yorkers. New York should provide a right to housing, not just a right to
shelter, but a right to an adequate home, and to re-order the State's priorities
accordingly.

307. See, e.g., Lindsey v. Normet, 405 U.S. 56, 64-74 (1972).
308. N.Y. CONST., art. XVII.
309. Consent Decree, Callahan v. Carey, No. 42582/79 (N.Y. Sup. Ct. Aug. 26, 1981), available at

https://www.coalitionforthehomeless.org/wp-content/uploads/2014/06/CallahanConsentDecree.pdf.
310. Eldredge v. Koch, 459 N.Y.S.2D 960, 961 (N.Y. Sup. Ct. 1983) (extending the right to shelter

to homeless women); McCain v. Koch, 484 N.Y.S.2d 985, 987-88 (N.Y. Sup. Ct. 1984) (extending the
right to shelter to families).

311. UNITED NATIONS, FACT SHEET NO. 21, THE HUMAN RIGHT TO ADEQUATE HOUSING 15-19

(2009), https://www.un.org/ruleoflaw/files/FactSheet2len.pdf.
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VII. CONCLUSION

COVID-19 has caused many to rethink housing as a human right and public
health need and has underscored the intersectionality of housing justice and racial
justice. The effects of the Right to Counsel, the strong Democratic-led state
legislature that passed HSPTA, along with a committed and vibrant tenants' rights
movement, places more power in the hands of tenants and advocates than at any
other point in our history. These elements create a powerful and coordinated
movement that stands ready to demand far-reaching housing justice for New
Yorkers.

The Right to Counsel offers an army of new lawyers a fresh way to see their
role as housing attorneys. Attorneys can pivot from the longtime defensive posture
to use their collective strength to push for creative litigation strategies and disrupt
an inherently unjust and racist housing system which, for far too long, has
prioritized profit over people. In one of the richest cities in the world there is no
reason that anyone should be un-housed, especially the majority of NYC
apartments are owned by large, corporate landlords,312 and many companies are
making record profits, even during the pandemic.313 Advocates must continue to
fight and imagine greater opportunities and protections for tenants. At the same
time, we can use the tools currently at our disposal to fight as aggressively for
renters.

The COVID-19 crisis has lifted a veil from the severe inequities faced by low-
income tenants in NYC. Before COVID-19, the affordable housing crisis was real
and well-documented, but the pandemic has created an emergency situation that
must be handled in the short term and confronted creatively and aggressively in
the long term. New York is well-situated to take broad steps to protect tenants. The
tenant movement is robust, HSTPA strengthened tenant protections and removed
many of the financial incentives for landlords to evict tenants, and the Right to
Counsel has flooded the system with hundreds of new and passionate tenant
attorneys. This article is a call to action for stakeholders to think expansively and
boldly to make New York City a place where working people can live and thrive.

This Article acknowledges how much more work there is to do in the fight for
fairness, to dismantle the systemic racism inherent at all levels of housing and
disrupt the eviction mill. It also recognizes that NYC's housing attorneys have the
power to start to unravel the system as we know it and create something new built
on the belief that housing is a human right. A place to lay one's head is necessary
for all of us.

312. Sam Rabiyah, Examining the Myth of the "Mom-and-Pop" Landlord, MEDIUM (Mar. 4,
2020), https://medium.com/justfixnyc/examining-the-myth-of-the-mom-and-pop-landlord-6f9f252a09c

313. Cashing in On Our Homes: Billionaire Landlords Profits as Millions Face Eviction, INST. FOR
POL'Y STUD., https://ips-dc.org/cashing-in-on-our-homes/; https://www.cbsnews.com/news/eviction-
moratorium-landlord-record-profits/ (last visited Apr. 26, 2021).
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