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ABA MODEL RULE 8.4(g), DISCRIMINATORY
SPEECH, AND THE FIRST AMENDMENT

Bruce A. Green & Rebecca Roiphe*

I. INTRODUCTION

More than two decades ago, various courts and bar associations
adopted civility codes to address lawyers’ objectionable speech and
conduct.' While civility codes articulated useful professional aspirations,
some critics warned that incivility might be used as a disciplinary
standard to restrict lawyers’ constitutionally protected speech.? The

* Bruce A. Green is the Louis Stein Chair and the Director of the Louis Stein Center for
Law and Ethics at Fordham Law School. Rebecca Roiphe is the Trustee Professor of Law and
Co-Dean for Faculty Scholarship at New York Law School. The article benefitted from the
comments and insights of Josh Blackman, Abner Greene, Renee Knake, Aaron Saiger, Nadine
Strossen, W. Bradley Wendel, and Ellen Yaroshefsky. We would also like to thank the participants
in the New York Law School faculty workshop for their thoughtful contributions on an earlier draft.

1. See, eg., Lawyers’ Duties, AB.A. (June 2, 2020),
https://www.americanbar.org/groups/litigation/policy/conduct_guidelines/lawyers_duties (“We will
abstain from disparaging personal remarks or acrimony toward other counsel, parties, or
witnesses.”); STANDARDS FOR PROFESSIONAL CONDUCT WITHIN THE SEVENTH FEDERAL JUDICIAL
Crcurr,
https://www.ca7.uscourts.gov/forms/Seventh_Circuit_Standards_for Professional_Conduct.pdf.
Incivility has typically been regarded as a problem of overzealous advocacy, but for a different
view, see Melissa Mortazavi, Incivility as Identity, 2020 MICH. STATE L. REV. 939, 980 (“The legal
profession’s struggle with civility is best understood as an attempt to appear trustworthy and
anti-elitist or increasingly as part of a broader social unmooring of traditional masculinity and a
defensive response to that challenge.”).

2. See, e.g., Amy R. Mashburn, Making Civility Democratic, 47 Hous. L. REv. 1147, 1226
(2011) (“In a society where honesty and a willingness to speak one’s mind are encouraged,
incivility may be the unavoidable result of speech and liberty rights Americans have given
themselves. A democratic civil society is one that tolerates incivility that offends, but does not
imperil or obstruct the fair administration of justice.”). The civility codes were criticized on other
grounds as well. See, e.g., Marvin E. Aspen, 4 Response to the Civility Naysayers, 28 STETSON L.
REV. 253, 258, 263 (1998) (disputing claims that civility codes would be used to diminish legitimate
advocacy or be used as the basis of civil liability actions); Amy R. Mashburn, Professionalism as
Class Ideology: Civility Codes and Bar Hierarchy, 28 VAL. U. L. REV. 657, 664 (1994) (contending
“that civility codes are a patrician reaction to the shortcomings of the attorney disciplinary and
regulatory systems and a paradoxical application of the ethics of liberalism,” and that civility codes
“reflect unconscious desires to impose a reactionary and authoritarian conformity upon a rapidly
diversifying profession and to resist redistributions of power to those who have been historically
excluded from the practice of law and denied access to legal services™).
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saving grace at the time was that the codes were not meant to be
enforceable.?

Fast forward, and the American Bar Association (“ABA” or the
“Bar”) is now asking state judiciaries to adopt and enforce restrictions
on objectionable speech as a part of an anti-discrimination and
anti-harassment rule, Rule 8.4(g) of the Model Rules of Professional
Conduct* The rule targets unlawful behavior including racial
discrimination and sexual harassment, as well as some bad conduct that
may otherwise be lawful and that might be hard to reach under existing
rules, but that plainly should be sanctioned.’ The purpose of the rule is to
adopt a viewpoint within the profession, and so it sweeps in lawyers’
speech that expresses biased and emotionally harmful beliefs.® The rule
applies not only to lawyers’ interactions with courts, clients, and other
third parties in the course of legal representation but also to all other
“law-related practice,” including law firm events and educational
forums.’

Our focus is on the constitutionality of Rule 8.4(g)’s restriction on
objectionable speech as distinct from conduct. The rule targets certain
speech and conduct that are based on “race, sex, religion, national origin,
ethnicity, disability, age, sexual orientation, gender identity, marital
status or socioeconomic status.”® In particular, according to the
accompanying comment, Rule 8.4(g) reaches speech that is “derogatory
or demeaning” or that “manifests bias or prejudice towards others” and
is “harmful” (including, presumably, emotionally harmful).” Although

3. Some of the civility codes were eventually made enforceable, however. See Brenda Smith,
Comment, Civility Codes: The Newest Weapons in the “Civil” War Over Proper Attorney Conduct
Regulations Miss Their Mark, 24 U. DAYTON L. REV. 151, 167 (1998) (giving examples).

4. Rule 8.4(g) provides:

It is professional misconduct for a lawyer to . . . engage in conduct that the lawyer knows

or reasonably should know is harassment or discrimination on the basis of race, sex,

religion, national origin, ethnicity, disability, age, sexual orientation, gender identity,

marital status or socioeconomic status in conduct related to the practice of law. This

paragraph does not limit the ability of a lawyer to accept, decline or withdraw from a

representation in accordance with Rule 1.16. This paragraph does not preclude legitimate

advice or advocacy consistent with these Rules.
MODEL RULES OF PRO. CONDUCT r. 8.4(g) (AM. BAR ASS’N 2020).

5. ABA Comm. on Ethics & Pro. Resp., Formal Op. 493 (2020).

6. Seeid.

7. The comment to the rule explains that:

Conduct related to the practice of law includes representing clients; interacting with

witnesses, coworkers, court personnel, lawyers and others while engaged in the practice

of law; operating or managing a law firm or law practice; and participating in bar

association, business or social activities in connection with the practice of law.
MODEL RULES OF PRO. CONDUCT r. 8.4 cmt. 4 (AM. BAR ASS’N 2020).

8. Id r. 8.4(g).

9. The comment states: “[D]iscrimination includes harmful verbal or physical conduct that
manifests bias or prejudice towards others. Harassment includes sexual harassment and derogatory
or demeaning verbal or physical conduct. Sexual harassment includes unwelcome sexual advances,
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the rule refers to “verbal conduct,” its reach is not limited to the sorts of
speech that one might characterize as “verbal acts,” such as threats,
persistent pressure, or sexual advances,'” or to speech that is merely
incidental to bad physical conduct.!! Nor is the rule limited to extremely
destructive speech—for example, “fighting words” that are likely to
provoke violence,'? or overtly biased speech that creates a hostile work
environment' or that harms particular individuals in other ways beyond
angering them or hurting their feelings. Under the comment’s broad
construction, the rule applies equally to insults that merely sting.'t
Critics say that the rule’s breadth presents a problem because the First
Amendment protects freedom of speech.!’

The rule’s proponents do not dispute that the rule extends in part to
lawyers’ constitutionally protected speech.!® The question is in how

requests for sexual favors, and other unwelcome verbal or physical conduct of a sexual nature.” /d.
r. 8.4 cmt. 3.

10. For instance, if a law firm partner were to say to an associate, “sleep with me or we’ll fire
you,” that would not be protected speech because, as a threat of action, it would be regarded as
conduct. The Court has made a distinction between an employer’s protected speech in the
workplace and threats or promises, which can be regulated. NLRB v. Gissel Packing Co., 395 U.S.
575, 579 (1969).

11. Courts have expressed some skepticism about the distinction between “speech” and
“verbal conduct,” observing that “the enterprise of labeling certain verbal or written
communications ‘speech’ and others ‘conduct’ is unprincipled and susceptible to manipulation.”
King v. Governor of N.J., 767 F.3d 216, 228 (3d Cir. 2015). Nonetheless, the American Bar
Association (“ABA” or the “Bar”) ethics committee’s opinion interpreting Rule 8.4(g) initially
suggests that the rule extends only to conduct and to speech that has attributes of conduct. See ABA
Comm. on Ethics & Pro. Resp., Formal Op. 493, at 7 (2020) (“Harassment is a term of common
meaning and usage under the Model Rules. It refers to conduct that is aggressively invasive,
pressuring, or intimidating.”). As the opinion continues, however, any distinction breaks down, and
it becomes clear, as the comment to rule 8.4(g) reflects, that the rule is meant to apply simply to
lawyers’ speech that is racist, sexist, etc. See, e.g., id. at 11 (“[A] lawyer would clearly violate Rule
8.4(g) by directing a hostile racial, ethnic, or gender-based epithet toward another individual, in
circumstances related to the practice of law.”); id. (describing, with approval, an Indiana decision
sanctioning “a lawyer who made racially disparaging accusations in a court filing”).

12. For discussions of how the “fighting words” doctrine has been narrowed since the
Supreme Court first articulated it, see, e.g., United States v. Bartow, 997 F.3d 203, 209-11 (4th Cir.
2021) (words must be likely to provoke violence); Boyle v. Evanchick, No. 19-3270, 2020 U.S.
Dist. LEXIS 49958, at *14-20 (E.D. Pa. Mar. 19, 2020) (holding the same).

13.  See Meritor Sav. Bank v. Vinson, 477 U.S. 57, 66-67 (1986) (upholding Title VII claim
where sexual harassment creates a hostile work environment).

14.  See Josh Blackman, Reply, A Pause for State Courts Considering Model Rule 8.4(g): The
First Amendment and “Conduct Related to the Practice of Law,” 30 GEO. J. LEGAL ETHICS 241,
244-46 (2017).

15. See, e.g., Bradley S. Abramson, 4BA Model Rule 8.4(g): Constitutional and Other
Concerns for Matrimonial Lawyers, 31 J. AM. ACAD. MATRIM. Law. 283, 295-98 (2019);
Blackman, supra note 14, at 248-50; George W. Dent, Jr., Model Rule 8.4(g): Blatantly
Unconstitutional and Blatantly Political, 32 NOTRE DAME J. L. ETHICS & PUB. POL’Y 135, 161-66
(2018); Jack Park, ABA Model Rule 8.4(g): An Exercise in Coercing Virtue?,22 CHAP. L. REV. 267,
273-78 (2019).

16. See, e.g., Rebecca Aviel, Rule 8.4(g) and the First Amendment: Distinguishing Between
Discrimination and Free Speech, 31 GEO. J. LEGAL ETHICS 31, 48 (2018) (“[T]he comments to
Rule 8.4(g) expand on the prohibited conduct in a way that diverges from the Title VII model.
Combined with the rule’s failure to specify that what is being prohibited is the targeted
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large a part. Some argue that examples of constitutionally protected
speech that might be covered by the rule are far-fetched or fanciful, and
that disciplinary authorities can be trusted not to apply the rule to such
speech.!” Whether the rule covers a broad range of objectionable speech,
and therefore encroaches significantly on lawyers’ First Amendment
rights, or bumps up against the First Amendment to a lesser degree,
depends both on how one reads the rule and comment,'® and on how one
reads and applies the First Amendment case law. The rule’s proponents
were initially dismissive of the constitutional concerns,’ but
constitutional scholars’ objections were reinforced in late 2020 when a
federal district court concluded that Pennsylvania’s version of the rule
discriminated based on viewpoint in violation of the First Amendment.?

The First Amendment generally does not allow the government to
punish people for speech, like that covered by Rule 8.4(g), which is
objectionable and emotionally hurtful (“derogatory and demeaning”) and
expounds discreditable (biased or prejudiced) ideas, like that covered by
Rule 8.4(g)2' As we discuss, any such restriction must satisfy strict

victimization of individuals, the comment’s expansiveness may well raise First Amendment
overbreadth concerns.”).

17. See, e.g., Stephen Gillers, 4 Rule to Forbid Bias and Harassment in Law Practice: 4
Guide for State Courts Considering Model Rule 8.4(g), 30 GEO. J. LEGAL ETHICS 195, 235 (2017)
(“Experience teaches us that the kind of biased or harassing speech that will attract the attention of
disciplinary counsel will not enjoy First Amendment protection.”). The late Ronald D. Rotunda
offered many examples of speech that would appear to be forbidden by Rule 8.4(g) but that, in his
view, are constitutionally protected. Memorandum from Heritage Found. 4-5 (Oct. 6, 2016),
http://thf-reports.s3.amazonaws.com/2016/LM-191.pdf. Although it is true that disciplinary
authorities have discretion not to bring charges when they conclude that speech covered by the rule
is constitutionally protected, some might lack faith that they will consistently do so. See, e.g., Park,
supra note 15, at 279 (“Vesting discretion in the hands of bar regulators and trusting to their
judgment is no solution.”); ¢f Matal v. Tam, 137 S. Ct. 1744, 1769 (2017) (Kennedy, J.,
concurring) (“A law that can be directed against speech found offensive to some portion of the
public can be turned against minority and dissenting views to the detriment of all. The First
Amendment does not entrust that power to the government’s benevolence.”).

18. The rule undoubtedly presents interpretive questions. See, e.g., Andrew F. Halaby &
Brianna L. Long, New Model Rule of Professional Conduct 8.4(g): Legislative History,
Enforceability Questions, and a Call for Scholarship, 41 J. LEGAL PRO. 201, 257 (2017) (“The new
model rule is riddled with unanswered questions, including but not limited to uncertainties as to the
meaning of key terms.”).

19. The ABA report to the House of Delegates in support of Rule 8.4(g) contained no analysis
of constitutional overbreadth—that is, whether the rule reached substantial
constitutionally-protected speech, and included only a footnote dismissing the possibility that the
rule was unconstitutionally vague. ABA Comm. on Ethics & Pro. Resp., Formal Op. 493, at 9, 11
.53 (2020).

20. Greenberg v. Haggerty, 491 F. Supp. 3d 12, 30-32 (E.D. Pa. 2020). The court later
reached the same conclusion after the Pennsylvania Supreme Court revised the rule to attempt to
satisfy constitutional concerns. Greenberg v. Goodrich, No. 20-03822, 2022 WL 874953, at *16-37
(E.D. Pa. Mar. 24, 2022).

21. See, e.g., Matal, 137 S. Ct. at 1751 (holding that federal law could not deny trademarks
for terms that may disparage people); R.A.V. v. City of St. Paul, 505 U.S. 377, 382 (1992); see infra
note 69 and accompanying text.
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scrutiny.?? Even in public universities, speech codes that forbid
objectionable, biased, painful speech, like that covered by Rule 8.4(g),
go too far.”* The ordinary answer to the problem of demeaning and
derogatory speech in public places is not a legal restriction but more
speech, including public opprobrium. Rule 8.4(g) raises the question of
whether lawyers and their work are different: Is there a compelling
enough reason to single out this sort of racist, sexist, or otherwise biased
speech when it is employed by lawyers and is “related to the practice of
law” 724

To ground our constitutional analysis of Rule 8.4(g), we start with
an example that is neither far-fetched nor fanciful. It is taken from
United States v. Wunsch,> a disciplinary prosecution of a California
criminal defense lawyer for sending a letter to opposing counsel
derogating and demeaning her based on her sex. The lawyer, Frank
Swan, spent several years defending a couple and their daughter in
connection with a federal tax investigation.?’” In early 1993, after
securing the daughter’s indictment, the federal prosecutor persuaded the
district court to disqualify Swan and his co-counsel based on their
alleged conflict of interest.?® This was undoubtedly a blow to Swan no
less than to his clients. He expressed his frustration in a letter to the
prosecutor, Elana Artson, attaching a photocopy of part of a California
Lawyer article on negative gender stereotyping of female lawyers.?® The
letter stated, “Your disqualification of . . . me was neither just nor fair to
the defendants. Surely, it serves your interests because now it will be

22. Seeinfra Part I1.

23. See, e.g., DeJohn v. Temple Univ., 537 F.3d 301, 305, 320 (3d Cir. 2008) (finding the
university’s sexual harassment policy constitutionally overbroad insofar as it forbade
“expressive . . . conduct of a . . . gender-motivated nature, when . . . such conduct has the purpose or
effect of creating an . . . offensive environment”); Dambrot v. Cent. Mich. Univ., 55 F.3d 1177,
1182-85 (6th Cir. 1995) (invalidating on overbreadth grounds a university’s “discriminatory
harassment” policy that defined punishable harassment as including “offensive” or “demeaning”
speech, which the court found to encompass constitutionally protected speech). The university’s
“discriminatory harassment” policy was found to be unconstitutionally overbroad where it forbade

[Alny intentional, unintentional, physical, verbal, or nonverbal behavior that subjects an
individual to an intimidating, hostile or offensive educational, employment or living
environment by . . . (c) demeaning or slurring individuals through . . . written literature
because of their racial or ethnic affiliation; or (d) using symbols, [epithets] or slogans
that infer negative connotations about the individual’s racial or ethnic affiliation.
Dambrot, 55 F.3d at 1182; see Catherine J. Ross, 4ssaultive Words and Constitutional Norms, 66 J.
LEGAL Epuc. 739, 755-57 (2017).

24. MODEL RULES OF PRO. CONDUCT 1. 8.4(g) (AM. BAR ASS’N 2020).

25. 84 F.3d 1110 (9th Cir. 1996). Wunsch has previously been used to illustrate the rule’s
broad application. See, e.g., Dent, supra note 15, at 168-69.

26. Wunsch, 84 F.3d at 1113.

27. Id at1112.

28. Id. at1112-13.

29. Id at1113n.1.
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easy for you.”?® The attachment stated in capital letters, “MJale lawyers
play by the rules, discover truth and restore order]. F[emale lawyers are
outside the law, cloud truth and destroy order.]! Rather than tossing the
correspondence in the file or the trash, Artson shared it with her office,
resulting in a motion for sanctions, which the district court granted.*

On appeal, the Ninth Circuit reversed.®® It disagreed that the
correspondence violated a rule forbidding “conduct which degrades or
impugns the integrity of the Court or in any manner interferes with the
administration of justice.”>* The letter and attachment said nothing about
the court and had no effect on the administration of justice.”® The court
acknowledged that “[iln a general sense, all manifestations of gender
bias related in any way to the adjudicative process affect the
administration of justice,” but noted that “the courts cannot punish every
expression of gender bias...without running afoul of the First
Amendment.”*® Further, the appellate court found that Swan could not
be sanctioned under a different rule requiring lawyers “to abstain from
all offensive personality,” because the rule was void for vagueness.”’
Because the rule did “not sufficiently identify the conduct that is
prohibited,” the court concluded that lawyers might worry that it covered
conduct in which they regularly engage as a matter of zealous advocacy,
and the rule might be enforced discriminatorily.® One member of the
panel disagreed, observing “that lawyers may be subjected to restrictions
on speech that an ordinary citizen cannot,” and that “[t]he dangers of
vagueness—lack of fair notice and adequate warning—are lessened with
respect to the regulation of the legal profession because a lawyer will
understand the context of the statutory language within the code of
behavior that all lawyers are charged with knowing.”*

There is little doubt that many members of our profession—
including the federal prosecutors and the district court in Swan’s case—
would applaud punishing a lawyer for such correspondence. And Rule
8.4(g), which would provide a basis for Swan’s punishment, is clearer
about what it covers than a rule prohibiting “offensive personality.”*
But the First Amendment generally forbids states from punishing people
for sending sexist, derogatory letters, like this one. Our question is

30. Id at1l113.

31. Id

32. Id

33. Id atlll2.

34. Id atlllé.

35. Id at1116-17.

36. Id at1117n.10.

37. Id at1114n.6, 1120.
38. Id at1119.

39. Id. at 1120-21 (Farris, J., concurring & dissenting).
40. Seeid. at1119.
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because no compelling interest is closely served by forbidding it.'*’ The
Wunsch case, and our further scenarios based on it, illustrate this.

IV. WHY PROFESSIONAL RESPONSIBILITY RULES SHOULD NOT PUSH
THE EDGES OF FIRST AMENDMENT LAW

Even if Model Rule 8.4(g) can withstand a facial challenge, state
courts should not adopt it because they should not flirt with the First
Amendment’s limits. To be sure, purging the profession of biased,
hateful speech is a noble cause. But like other such worthy causes, it
should, as a general matter, be pursued by means other than banning
speech. Rule 8.4(g) will chill valuable speech, and its broad language
leaves a dangerous amount of discretion to regulators to pick and choose
which violations to pursue.

Many of the cases dealing with university and college harassment
policies emphasize that college is a place where open dialogue is
fundamental, and the same might be said of law offices and bar
associations. As one court explained, “Intellectual advancement has
traditionally progressed through discord and dissent, as a diversity of
views ensures that ideas survive because they are correct, not because
they are popular.”!?® Certainly, when a lawyer is acting in court or in his
role as a fiduciary, this would not be an accurate description of the
profession.!”” Limits on speech are necessary to ensure the proper
administration of justice. But lawyers play a number of roles in society.
They are also professors, government officials, pundits, advocates of law
reform, and public intellectuals. Sometimes those roles overlap with
legal work as lawyers represent important, and at times contrarian, views
in court.?% In these roles, lawyers too are tasked with engaging in public
debate. One might even argue that given their education and training,
lawyers are particularly well-suited to this job. The Bar should
encourage rather than chill them in this endeavor.

A diverse bar is also desirable because even in their representative
capacity, lawyers give voice to a wide array of different clients, some
with unpopular views. As a general matter, this is important to ensure

197. See MODEL RULES OF PRO. CONDUCT r. 8.4 cmt. 3 (AM. BAR ASS’N 2020); ABA Comm.
on Ethics & Pro. Resp., Formal Op. 493, at 7 (2020).

198. Rodriguez v. Maricopa Caty. Cmty. Coll. Dist., 605 F.3d 703, 708 (9th Cir. 2010).

199. See ROBERT C. POST, DEMOCRACY, EXPERTISE, AND ACADEMIC FREEDOM 43-45 (2012)
(ebook) (arguing that professions and other experts need to limit speech in certain contexts to
promote the development of expert knowledge).

200. See id. at 43 (arguing that professionals and experts play many roles and that their speech
must be protected insofar as they are contributing to a discourse in the public square). The Supreme
Court has made clear that some speech in court is protected speech for this reason. See Legal Servs.
Corp. v. Velazquez, 531 U.S. 533, 538-39, 544, 549 (2001) (striking down funding restrictions that
limited the arguments that Legal Aid lawyers could make on behalf of clients).
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that the diverse perspectives in society can find representation.?”! In the
past, the Bar has used rules that limit speech to deter or divest itself of
lawyers with unpopular views. It has done so in part to exclude or deter
those who would be most likely to represent unpopular clients. In the
McCarthy Era, for instance, the Bar used its character and fitness review
process,?”? rules against offensive speech in the courtroom,?” and rules
about prejudicing ongoing proceedings®® to chill lawyers who
represented controversial clients and positions.?®® The Bar embraced its
fight against communism with the same fervor it currently invokes to
battle discriminatory speech and conduct.% This was a dark moment in
the Bar’s past. It is not that we value lawyers who spew hateful speech,
quite the contrary, but if the Bar takes an expansive view of its power to
police lawyers’ speech, it will inevitably use this to stifle the voices of
unpopular but worthy lawyers and clients in the future. It may well chill
those with reasonable views as it seeks out the truly hateful lawyers.
This is especially so as some critics define racism so broadly to include
any support for policies that impact races differently.?’

In drafting Rule 8.4(g), the ABA seemed to acknowledge this
concern by carving out an exception when the lawyer is engaged in
“legitimate advice or advocacy.””®® But if there are some messages that
would be appropriate to utter on behalf of a client, say, “homosexuality

201. Of course, representing a client does not necessarily mean that a lawyer shares or
approves of that client’s views, beliefs, or objectives. MODEL RULES OF PRO. CONDUCT . 1.2(b)
(AM. BAR ASS’N 2020). But lawyers can also choose their clients, and many choose not to represent
clients with whom they disagree, especially high-profile clients. See Monroe H. Freedman, The
Lawyer’s Moral Obligation of Justification, 74 TEX. L. REv. 111, 111-12 (1995) (arguing that
lawyers can choose their clients and therefore owe an obligation to explain why they choose to
represent controversial clients). In a dissent in a libel case, Chief Justice Warren Burger explained
that this fundamental role of lawyers in representing unpopular causes ought to inform First
Amendment analysis when lawyers are involved. Gertz v. Robert Welch, Inc., 418 U.S. 323, 355
(1974) (Burger, C.J., dissenting).

202. See, e.g., Law Students Civ. Rts. Rsch. Council, Inc. v. Wadmond, 401 U.S. 154, 159
(1971); In re Stolar, 401 U.S. 23, 29 (1971); Baird v. State Bar of Ariz., 401 U.S. 1,7 (1971); In re
Anastaplo, 366 U.S. 82, 83 n.1, 88 (1961); Schware v. Bd. of Bar Exam’rs of N.M,, 353 U.S. 232,
239 (1957); Konigsberg v. State Bar of Cal., 353 U.S. 252, 259-61 (1957).

203. See In re Disbarment of Isserman, 345 U.S. 286, 289 (1953). This decision was set aside.
Jn re Disbarment of Isserman, 348 U.S. 1, 1 (1954) (per curiam).

204. In re Sawyer, 360 U.S. 622, 623-26 (1959) (reviewing a case in which the lawyer had
been sanctioned for a speech she made six weeks after a trial had begun criticizing the government
prosecution in a Smith Act case).

205. JEROLD S. AUERBACH, UNEQUAL JUSTICE: LAWYERS AND SOCIAL CHANGE IN MODERN
AMERICA 231-263 (1976) (ebook).

206. See Arthur G. Powell, The Point Where Toleration Ends, 34 AB.A. J. 696, 696 (1948)
(insisting on a crusading effort to purge the ranks of the Bar of communism).

207. IBRAM X. KENDI, HOW TO BE AN ANTIRACIST 13-24 (2019). This is not merely
speculative. A judge speaking at a university event noted that certain racial groups commit crimes at
a rate disproportionate to their population. A disciplinary complaint was filed against her that
resulted in a nearly two-year investigation. Greenberg v. Goodrich, No. 20-03822, 2022 WL
874953, at *2 (E.D. Pa. Mar. 24, 2022).

208. MODEL RULES OF PRO. CONDUCT r. 8.4(g) (AM. BAR ASS’N 2020).
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is a sin and, therefore, my religious client should not have to bake a cake
for a gay marriage,” why should those same messages be banned if
spoken by the lawyer on her own behalf at a law-related function? Why
are a smaller subset of views acceptable within the legal profession than
without?

Throughout the first half of the twentieth century, the Bar also
exploited what it considered its special ability to repress speech to
enforce rules against solicitation and advertising.”® These rules, too,
were used to exclude newcomers to the profession, immigrant lawyers,
and others who represented plaintiffs and had to use advertising to
obtain clients.?!'® The Supreme Court ultimately invalidated many of
these restrictions on lawyer advertising on First Amendment grounds.?!!
But, as historian Jerold Auerbach has argued, this was only after the Bar
had managed to shape the course of substantive law by excluding
lawyers who would represent the needs of the poor.*'?

African American lawyers, too, have been the target of the Bar’s
aggressive enforcement of speech-related offenses. The Oklahoma Bar
Association, for instance, sought sanctions against a lawyer for calling a
trial judge a racist, and a lawyer in Arkansas was disbarred for, among
other things, accusing a white lawyer of racism.?!* Cases like this do not
prove a pattern but they do show that rules targeting speech are used
differently by different authorities. The best way to protect less powerful
lawyers is to avoid aggressive use of speech restrictions, not to broaden
discretion in the area. Rule 8.4(g) does the latter.

The legal profession is also one that thrives on the clash of ideas,
the confrontation with contrary arguments, and robust debate. Of course,
this should be carried on in a civil manner, and biased and derogatory
words are not only unnecessary but unwelcome in professional
discourse. But there are ways of promoting civility in the profession
other than pushing the limits of the First Amendment, which will
invariably chill useful debate. Enforcing norms of the profession by
imposing reputational consequences does a great deal to develop a code
of conduct. If lawyers cannot model the willingness to fight unpopular,
even hateful views, by arguing against them rather than punishing them,

209. See AUERBACH, supra note 205, at 42-44.

210. Seeid. at 43.

211. See, e.g., Bates v. State Bar of Ariz., 433 U.S. 350, 384 (1977).

212. See AUERBACH, supra note 205, at 42.

213. See State ex rel. Okla. Bar Ass’n v. Porter, 766 P.2d 958, 960-61 (Okla. 1988). The Porter
court refused to impose sanctions, but the case nonetheless shows that different bars can use their
discretion to pursue lawyers for their speech to target minorities. W. Bradley Wendel, Free Speech
for Lawyers, 28 HASTINGS CONST. L. Q. 305, 391 (2001) (citing Porter, 766 P.2d at 969). In Ligon,
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then who can? Restraints on lawyers’ speech should be reserved for
speech that is not constitutionally protected—for example, biased or
discriminatory speech that betrays the lawyer’s fiduciary obligations,
interferes with the administration of justice, or harms others in a
concrete way beyond angering or saddening them.

Like workplace harassment laws,?'* Rule 8.4(g) will chill protected
speech. Workplace harassment laws chill speech, in part, by inducing
employers who are concerned about civil liability to steer their
employees away from the line.?!> Most legal employers are covered by
workplace harassment laws, and Rule 8.4(g), by expanding on the scope
of anti-harassment law, will cause legal employers to regulate lawyers’
speech even more aggressively. Even with the caveats in the ABA
opinion,?'¢ and scholars’ reassurances that regulators will not pursue
pure political speech,?!” lawyers may hesitate to share opinions or make
arguments that could conceivably be viewed as harassment or
discrimination under the broadly worded rule. A lawyer’s speech at a
CLE program arguing that same-sex marriage should not have been
afforded constitutional protection or another lawyer’s argument about
the value of policing low-level crime might never occur for fear of
sanction. These opinions may be unpopular, but they should be heard.

Justice Brandeis famously wrote, “If there be time to expose
through discussion the falsehoods and fallacies, to avert the evil by the
processes of education, the remedy to be applied is more speech, not
enforced silence.””?!® This concept is not alien to the legal profession, but
rather the nature of our trade. Law school teaches us to combat words
with more words. The organized Bar and courts should not test the limits
of the First Amendment but should encourage lawyers to use their skills
and training to try to guide the public discussion in the right direction.

Consider one last scenario, again building on the Wunsch case.?"?
Suppose that the lawyer, Swan, tells a group of junior male lawyers at
his law firm or in a social gathering, “Never trust a female prosecutor.”
The ABA Ethics Opinion interpreting Rule 8.4(g) tells us that this sort of
remark violates the rule.??® But we question the rule’s premise that this
belief, however deplorable, is best suppressed on pain of professional
discipline. One can anticipate, among a group of junior lawyers who are
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trained to question and to demand evidence for dubious assertions, Swan
would be pressed to defend his view. In response, Swan might express a
general animus toward women or a stereotypical belief that women are
untrustworthy because they do not play fair; or he might generalize
specifically about female lawyers or female prosecutors based on his
particular experience with Elana Artson. It is hard to imagine that
Swan’s audience would accept his explanation, and regardless of his
status, it seems likely they would challenge it, perhaps even persuading
him to acknowledge that his view is unfounded.

This is not to say that more speech is always a perfect, or even a
very effective, way of countering unpleasant, offensive, or wrong
speech, but rather that it is better than the alternative. Nadine Strossen,
former head of the ACLU, has argued that laws aimed at hate speech
generally do more harm than good.??! No matter how well-intentioned,
these laws are invariably used to suppress the views of those who oppose
government policies or support minority beliefs or ideas.?? They
entrench the power of dominant groups and further disempower
minorities and other marginalized people. Not only that, but as Strossen
demonstrates, censorship is not even an effective way to address
intolerance.??® Historically, laws aimed at curtailing hate speech are not
correlated with the reduction of hate. The laws tend to drive such speech
underground or force its users to disguise their bigotry in a way that
makes it more socially acceptable but no less insidious. In addition,
banning speech can actually draw people’s attention to the speech,
amplifying its message rather than stifling it.?*

Some have argued, to the contrary, that regulating racist speech will
ultimately promote the ends of the First Amendment, particularly the
integrity of public discourse. Put another way, the goal of equality
embodied in the Fourteenth Amendment demands subordination of free
speech rights. As Robert C. Post points out, those opposed to flag
burning made a similar argument: free speech ought to be compromised
just a little bit by banishing this one clearly distasteful message, for
important reasons.””® This balancing of the very minor nature of the
speech infringement with the importance of a particular societal goal is
neither sanctioned by current case law nor wise.”?® As Post explains,
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“[Tthere is no shortage of powerful groups contending that uncivil
speech within public discourse ought to be ‘minimally’ regulated for
highly pressing symbolic reasons.”??” While most will agree that equal
treatment for those who have experienced historic discrimination is a
noble goal, it is not, in a principled way, different from patriotism,
protecting and honoring the military, or preventing the spread of
communism, which have all been invoked in the past to suppress
offensive speech.??® There are ways for us to pursue equality in the
public square, as well as in the profession, that do not involve stifling
speech. And if suppressing speech is necessary, the strict scrutiny test
strikes the right balance. The government can compromise free speech
for the sake of equality only when doing so is absolutely necessary to
achieve equality or any other noble goal.

Perhaps, the legal profession is different. Perhaps, it ought to be
more committed to equality than the outside world. But this does not
change the calculus, because the profession must also have an equally
enhanced obligation to uphold and embody First Amendment values,
like a robust public discourse. If the profession is committed to the
Constitution and the rule of law, it is not clear why the potential clash
between these two values ought to be resolved differently within the
profession than without.

Courts have a history of employing professional conduct rules to
restrict lawyers’ speech, testing, and sometimes overstepping the
constitutional limits. For example, some courts have aggressively
policed lawyers’ false criticisms of judges.””” Rule 8.2(a), which bars
falsehoods about judges® integrity or qualifications, has mostly been
applied to lawyers who lie in court or in pleadings during a proceeding,
but the rule also allows courts to punish lawyers for false statements
unrelated to an ongoing or pending court case.”*® First Amendment
scholars have criticized the rule, contending that lawyers play a vital role
not only as officers of the court, but also as a check on judicial power,
and that in that latter role they need latitude to criticize courts.”! We
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agree with this criticism, but even if the rule were sound, it differs from
the anti-harassment rule which is in no way limited to speech that affects
the administration of justice or the decorum of the courtroom.

Under the guise of civility or preserving the reputation of the
profession, the Bar has used rules to exclude or persecute the most
marginalized within the profession.?*> Adopting Rule 8.4(g), which tests
or pushes the First Amendment limits, will create a precedent going
forward that may later be used in a nefarious way. Better to learn from
history and back away from that line.

V. CONCLUSION

Model Rule 8.4(g) would be unconstitutional viewpoint
discrimination and content regulation if it were aimed at the public more
broadly.** As fiduciaries to courts and clients, lawyers may be subject to
greater speech restrictions than others if their words clearly interfere
with these roles, or if the restrictions otherwise serve a compelling state
interest, but there is no categorical exception to the First Amendment for
professional speech.

As our analysis reveals, Rule 8.4(g) covers a significant amount of
protected speech because, in many instances in which it applies, it is not
narrowly tailored to serve any compelling government interest.”** We do
not focus on whether the rule is unconstitutional on its face, however.
We argue that state courts should not adopt rules like this one when they
come close to the line drawn by the First Amendment guarantee of
freedom of speech.?*® History shows that restrictions on lawyers’ speech
are employed to chill valuable expression and that regulators use the
discretion afforded by such restrictions against the most unpopular and
marginalized lawyers and causes.

Others have focused on the rule’s most obvious constitutional
deficiency: that it allows courts to punish lawyers for advancing
controversial and offensive views in a legal educational forum. We have
sought to show that the rule also covers a wide range of protected speech
in the legal workplace and in legal representations.?*® We give the
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example of the criminal defense lawyer in the Wunsch case who sent an
offensive, sexist letter to a prosecutor.*’” The words did not affect the
prosecutor’s work, nor did they interfere with the judicial process, but
Rule 8.4(g) would clearly apply, nonetheless. While we join the vast
majority of lawyers who would condemn this missive, we emphasize
that the lawyer expressed a viewpoint, an idea entitled to First
Amendment protection. If this lawyer were punished, others might well
refrain from criticizing prosecutors in the future, out of a fear that they
could say something biased or derogatory. With so many potential
violations of the rule, regulators will have to pick and choose. Trusting
them to pursue only the truly bad actors would be unwise. History
shows, to the contrary, that this sort of discretion is consistently
exercised against lawyers who represent unpopular causes, marginalized
lawyers, and others who are seeking controversial law reform.

Instead of opting for repression, lawyers trained in argument and
persuasion should work to inspire the profession to become a more civil
and inclusive group. There is no evidence that restrictions on speech like
Model Rule 8.4(g) achieve their ambitions. The rule may deter racist and
sexist lawyers from openly speaking their minds, but these lawyers’
hateful views may well take a more insidious form. While it is
appropriate for disciplinary rules to address harmful conduct, the better
response to most hateful speech is more speech.
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