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punishment holds true for all infraction types at the elementary school level, it is
reduced to only certain infraction types at the middle school level.*

Significantly, this racial disproportionality in school discipline cannot be
entirely explained by differences in socioeconomic status or differential rates of
misbehavior.*® Therefore, while low socioeconomic status is a risk factor for
school suspension, race also contributes to differences in suspension rates inde-
pendently of socioeconomic status.®” Similarly,

investigations of student behavior, race, and discipline have yielded no
evidence that African American over-representation in school suspen-
sion is due to higher rates of misbehavior, regardless of whether the
data are self-reported, or based on analysis of disciplinary records. If
anything, studies have shown that African American students are
punished more severely for less serious or more subjective infractions.®

Furthermore, numerous studies have documented that African American
students are disciplined more frequently than white students for offenses that are
ambiguous and vague while white students are more likely to be disciplined more
frequently than African American students in clearly delineated offense
categories.” It seems likely that racial stereotyping—conscious or unconscious—
as well as cultural mismatch between teachers and students are at work and can
explain at least some part of existing racial disproportionality in school
discipline.” A more in-depth theoretical analysis of what could be at the bottom
of this difference in the types of misbehavior for which African American and
white students are suspended is provided in Part II below.

The available data suggest that the foregoing racial disparities in school
discipline translate to similar disparities in whom schools refer to the juvenile
justice system’' as well as to the criminal justice system.”” These findings of
pervasive racial disparities in the disciplinary programs of American schools and,
as a corollary, in the life chances of millions of Americans, beg for both clear

85. Id. These types, in the nomenclature of the author, were “disruption, moderate infractions, and
tardy/truancy.” Id.

86.  See Skiba etal,, supra note 18, at 1088.

87.  Id. ar 1088 & n.134 (citing studies).

88. Id at 1088 (footnotes omitted).

89.  See, eg., OPPORTUNITIES SUSPENDED, supra note 13, at 8; DERAILED, supra note 15, at 21-26.

90.  See Skiba etal,, supra note 79, at 87.

91. Se, eg, Sean Nicholson-Crotty et al., Exploring the Impact of School Discipline on Racial
Disproportion in the Juvenile Justice System, 90 SOC. SCL Q. 1003 (2009); see also TEST, PUNISH,
AND PUSH OUT, supra note 46, at 19; EDUCATION ON LOCKDOWN, supra note 61, at 23-43
(describing racial disparities in four case studies).

92.  Se, eg., Sharon Dolovich, Creating the Permanent Prisoner, in LIFE WITHOUT PAROLE:
AMERICA’S NEW DEATH PENALTY? 96 (Charles J. Ogletree, Jr. & Austin Sarat eds., 2012).
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theoretical explanation and more equitable alternatives to the current zero
tolerance policies, which are clearly failing. Parts II and III of this Comment take
up this challenge.

II. ACRITICALRACETHEORY PERSPECTIVE ON ZERO TOLERANCE

In light of the foregoing facts, it should be an uncontroversial step to argue
that such a pervasive and a persistent pattern of racial disproportionality does not
develop by accident or by coincidence. Rather, it has to be at least partially the
result of a biased process that systemically disadvantages minority, and especially
African American, youth. The existence of such systematic bias becomes even
more obvious once one considers that the same patterns of vast racial
disproportionality in punishment also exist in the juvenile justice system® and its
adult counterpart, the criminal justice system.”* Because existing research has
made clear that the most obvious explanation for differential rates of
punishment—differential rates of misbehavior—is not sufficient to explain racial
disproportionality in school discipline,” further inquiry must be made into the
potential bases of this racial disproportionality. The following Part attempts to
do just that. In doing so, it draws on concepts and on theories developed in the

field of Critical Race Theory (CRT).

93.  See Kenneth B. Nunn, The Black Nationalist Cure to Disproportionate Minority Contact, in JUSTICE
FOR KIDS: KEEPING KIDS OUT OF THE JUVENILE JUSTICE SYSTEM 135, 138 (Nancy E. Dowd
ed., 2011) (reporting that “[iJn 2006, youth from communities of color constituted 63 percent of
the juveniles detained and 69 percent of those committed to secure juvenile correctional facilities”
and that “African American youth are overrepresented to a greater degree than any other
racial/ethnic category” as they represented “13 percent of the nation’s juvenile population in 2006”
but “30 percent of all juveniles arrested, 42 percent of those who were detained, and 39 percent of
those in residential placement” (citation omitted)).

94.  See, eg, MARC MAUER & RYAN S. KING, THE SENTENCING PROJECT, UNEVEN JUSTICE:
STATE RATES OF INCARCERATION BY RACE AND ETHNICITY 4 & n.9 (2007) (stating that
“[t]he American prison and jail system is defined by an entrenched racial disparity in the population
of incarcerated people” and reporting that in 2005 the incarceration rate per 100,000 people was
412 for whites and 2290 for blacks).

95.  See supra notes 86-88 and accompanying text. Michelle Alexander makes a similar point about
incarceration rates for drug offenses, which also disproportionately affect African Americans. See
MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF
COLORBLINDNESS 99 (rev. ed. 2012) (“There is, of course, an official explanation for [racial
disproportionality in drug-offense-related imprisonment]: crime rates. This explanation has
tremendous appeal—before you know the facts—for it is consistent with, and reinforces, dominant
racial narratives about crime and criminality dating back to slavery. The truth, however, is that
rates and patterns of drug crime do not explain the glaring racial disparities in our criminal justice
system.”). Alexander cites to studies that explain that “[a]lthough the majority of illegal drug users
and dealers nationwide are white, three-fourths of all people imprisoned for drug offenses have
been black or Latino” and that “African Americans are incarcerated at grossly disproportionate
rates throughout the United States.” 1. at 98-99.
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A.  Critical Race Theory: An Overview

In the broadest terms, CRT developed in the 1980s as an intellectual project
and movement of scholars of color who sought to critique and to explore the
relationships between law, race, racism, and social power in ways that existing
fields such as Critical Legal Studies or the liberal civil rights tradition could not or
had not.” Over the two decades since, CRT scholars have continuously
expounded core tenets of CRT such as the following: that race is a social
construction and a performative identity; that racism is endemic and insti-
tutionalized in society; that social and historical context is very important in any
particular analysis of racial issues; and that there is a need to “look to the bottom”
to gain a better understanding of the reality of racial discrimination and to
develop potential solutions to the societal problems it creates.”” Furthermore,
CRT emphasizes its interdisciplinary approach to resolving and ameliorating the
still-existing oppression of people of color.”®

Probably the most important and influential claim of CRT is that race is not
a natural, fixed, or biological concept, but instead a social” and a legal construc-

96.  See Kimberlé Crenshaw et al., Introduction to CRITICAL RACE THEORY: THE KEY WRITINGS
THAT FORMED THE MOVEMENT, at xiii, xix (Kimberlé¢ Crenshaw et al. eds., 1995) (describing
the atmosphere in which CRT developed as one “in which progressive scholars of color struggled
to piece together an intellectual identity and a political practice that would take the form both of a
left intervention into race discourse and a race intervention into left discourse”). Of course, any
one-sentence description of the origins of a movement as complex and as diverse as CRT is
necessarily incomplete. I refer the interested reader to the works of some of the most influental
scholars in CRT for a more detailed account of how CRT developed and of what its central ideas
are. See, e.g., Carbado, supra note 79; Kimberlé¢ Williams Crenshaw, Twenty Years of Critical Race
Theory: Looking Back to Move Forward, 43 CONN. L. REV. 1253 (2011); Crenshaw et al., supra.
Issue 5 of Volume 43 of the Connecticur Law Review, published in 2011, commemorates twenty
years of Critical Race Theory as a movement and also contains much interesting scholarship on this
point.

97.  See Carbado, supra note 79, at 1607-15 (giving an overview of these ideas and how they play an
important role in defining the “whatness” of Critical Race Theory scholarship).

98.  See, eg, MARI J. MATSUDA ET AL, WORDS THAT WOUND: CRITICAL RACE THEORY,
ASSAULTIVE SPEECH, AND THE FIRST AMENDMENT 6 (1993). In this piece, for example, I will
marshal social science evidence, particularly from the field of social psychology, to augment my
analysis of the problematic nature of exclusionary and punitive school discipline and of its
disproportionate impact on minority youth.

99.  See Carbado, supra note 79, at 1609 (“CRT . . . weighs-in [sic] directly on the very idea of race,
rejecting the conception of race as a biological fixed social category and arguing instead that race is
socially constructed.”); see also lan F. Haney Lépez, The Social Construction of Race: Some
Observations on lusion, Fabrication, and Choice, 29 HARV. C.R.-C.L. L. REV. 1, 27 (1994) (“Race
must be viewed as a social construction.”); . at 10-39 (describing evidence that repudiates the
notion of race as a biological concept, critiquing alternative conceptions of race under ethnicity
theory, nationalist, and colonialist critiques, and proposing the term “racial fabrication” as best
capturing the dynamics of how race operates and should be understood).
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tion.'®

This argument is based on the notion that throughout American
history, race has not been socially and legally constructed neutrally, but instead it
has operated as a powerful coercive and ideological tool' used to privilege
whiteness and to subordinate people of color.'” While scholars have proposed

different variations of how this process might work in detail," the following

100. See IAN HANEY LOPEZ, ‘WHITE BY LAW: THE LEGAL CONSTRUCTION OF RACE 78-108
(rev. ed. 2006) (describing the complex ways in which both positive law and legal actors shape
notions of race through the coercive function of law—establishing the physical appearances and
features of a community by regulating access to it and by creating meanings and material conditions
that attach to such features—and through the ideological function of law—legitimating the use of
race as a useful tool of social categorization, helping racial categories “to transcend the
socichistorical contexts in which they develop,” and reifying racial categories by “making the
categories seem natural, rather than human creations” as the material conditions attached to legally
constructed racial categories act to confirm existing ideas about race and racial hierarchy).

A corollary of the idea of law as both a social and a legal construction is that the relationship
between law and race is not unidirectional but rather coconstitutive. See Laura E. Gémez,
Understanding Law and Race as Mutually Constitutive: An Invitation to Explore an Emerging Field, 6
ANN. REV. L. & S0C. SCI. 487, 488 (2010) (identifying “an emerging genre of sociolegal
scholarship that explores how law and race construct each other in an ongoing, dialectic process
that ultimately reproduces and transforms racial inequality” and providing examples of works in
that field).

101. See LOPEZ, supra note 100, at 81-93 (describing the coercive and ideological dimensions of race as
constructed by law).

102. See, e.g., Cheryl I. Harris, Whiteness as Property, 106 HARV. L. REV. 1707, 1713-14 (1993).

In ways so embedded that it is rarely apparent, the set of assumptions, privileges,

and benefits that accompany the status of being white have become a valuable asset

that whites sought to protect and that those who passed sought to attain . . . .

Whites have come to expect and rely on these benefits, and over time these

expectations have been affirmed, legitimated, and protected by the law. . ..

... The origins of whiteness as property lie in the parallel systems of domination of

Black and Native American peoples. . ..
1d. Professor Harris explains that while “[w]hiteness as property has taken on more subtle forms”
today, it “retains its core characteristic—the legal legitimation of expectations of power and control
that enshrine the status quo as a neutral baseline, while masking the maintenance of white privilege
and domination.” Id. at 1715.

The concept of racial accumulation, the idea that “[w]e all inherit advantages and disadvantages,
including the historically accumulated social effects of race,” is connected to and builds on this
notion of normalized and of legalized white privilege. Carbado, supra note 79, at 1608. “CRT
exposes the[] inter-generational transfers of racial compensation,” which are economic, cultural,
and ideological. Iz It aims to “intervene[] to correct th[e] market failure and the unjust racial
allocations” created by this system of “racial compensation” full of “racial shelters . . . and racial taxes”
that so “profoundly shape[] and help[] . . . support the contemporary economies of racial
hierarchy.” Id. at 1608-09.

103. Se, eg., LOPEZ, supra note 100, at 10 (identifying race as “the historically contingent social systems
of meaning that attach to elements of morphology and ancestry” which operate on “three
interrelated levels, the physical, the social, and the material” and embarking on an “examination of
the possible ways in which law creates differences in physical appearance, of the extent to which law
ascribes racialized meanings to physical features and ancestry, and of the ways in which law trans-
lates ideas about race into the material societal conditions that confirm and entrench those ideas”);

Jerry Kang, Cyber-Rare, 113 HARV. L. REV. 1130, 1138-47 (2000) (offering a “social cognitive
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schematic provides the guideposts for this particular piece:'**

FIGURE 1. SOCIAL CONSTRUCTION OF RACE!®
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Step 1 gives content to “this thing we call race.”’® In particular, it
acknowledges that people in the United States think of race along different
dimensions, which include the phenotype, ancestry, dress, culture, accent, religion,

approach” to explaining race as a social construction and developing a model of “racial mechanics”
which looks at how “rules of racial mapping” are used to classify individuals into racial categories
which carry particular racial meanings, which in turn alter social interactions).

104. This schematic should be thought of as a useful heuristic, which captures in broad terms a highly
complex and dynamic social process. While, in reality, the process by which race is socially con-
structed will not always be as clean or as linear, the schematic remains helpful because it imposes
structure and common terminology on a social process of categorization in which most people
engage only instinctively.

105. Professor Carbado describes this schematic in more detail in a currently unpublished work. Devon
W. Carbado, Discrimination on the Basis of Racial Orientation (Mar. 10, 2013) (unpublished
manuscript) (on file with author). I was introduced to the theory and arguments underlying this
schematic by Professor Carbado in his lectures in my law school course on CRT. For a textual
description of the basic substance of this schematic, see Carbado, supra note 79, at 1610.

106. Race: The Power of an Illusion, FACING HIST. & OURSELVES, http://www.facinghistory.org/
resources/library/race-power-illusion (last visited Dec. 27, 2013) (previewing the content of the
three-part documentary titled Race: The Power of an Illusion).
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and more of a person whose race is being determined.’””

Steps 2 and 3 describe the process by which individuals then use their
impression of another person’s race to sort that person into one of a number of
different racial categories'”
process, people engage any number of racial criteria, some of which overlap with
factors used in determining race itself, to determine the racial category into which
a particular individual should be placed.'” It is at this point that another im-
portant tenet of CRT becomes salient, namely that there is a distinct, performa-
tive dimension to race."’ “Under this view of race, people actively work their
identities to shape how others experience” and, in turn, categorize them."" One’s
choices of dress, accent or language, general demeanor, religious and cultural

through the process of racial assignment. During this

107. See, e.g., Abdullahi v. Prada USA Corp., 520 F.3d 710, 712 (7th Cir. 2008) (describing ideas
about how to define “[a] racial group as the term is generally used in the United States today” and
referencing “common ancestry,” “physical traits,” “appearance,” and “accent” as factors playing a role).

108. The names of U.S. racial categories and the characteristics of the people assigned into these
categories have changed over time, as the context in which racial categorization becomes necessary
has changed as well. See, e.g., People v. Hall, 4 Cal. 399 (1854) (struggling with the issue of
whether Chinese witnesses should be allowed to testify against whites under evidentiary statutes
including only the categories “Negro,” “mulatto,” “Indian,” and “black person”). Today, the U.S.
Census, for example, asks people to self-select into any of the six racial categories “White, Black or
African American, American Indian or Alaska Native, Asian, and Native Hawaiian or Other
Pacific Islander [or] Some Other Race,” with the additional option for people to identify as either
“Hispanic or Latino” or “Not Hispanic or Latino” in combination with any of the racial categories.
E.g, KAREN R. HUMES ET AL., U.S. CENSUS BUREAU, OVERVIEW OF RACE AND HISPANIC
ORIGIN: 2010, at 2 (2011), http://www.census.gov/prod/cen2010/briefs/c2010br-02.pdf.

109. See, e.g., Perkins v. Lake Cnty. Dep't of Utils., 860 F. Supp. 1262 (N.D. Ohio 1994) (engaging
documentary evidence and evidence of ancestry, self-definition, community regard, physicality, and
cultural performance practices of the plaintift in trying to determine whether he could make out a
claim of disparate treatment in the workplace because of his status “as an American Indian”).

110. See Carbado, supra note 79, at 1609 (explaining that part of what it means to argue that race is a
social construction “includes describing race as a performative identity, one whose meanings shift
not only from social context to social context but from social interaction to social interaction”). For
a detailed treatment of this subject across a number of different contexts, see DEVON W. CARBADO
& MITU GULATI, ACTING WHITE?: RETHINKING RACE IN POST-RACIAL AMERICA (2013).

111. Carbado, supra note 79, at 1609. Professor Kenji Yoshino has identified three strategies with which
minorities might respond to assimilationist demands to conform to the norms of the dominant
majority: passing, covering, and conversion. See Kenji Yoshino, Covering, 111 YALEL.]. 769, 772-73
(2002). In this context, passing means to hide one’s true underlying identity, covering means to not
emphasize the underlying identity even though one identifies with it, and conversion means to
actually alter one’s underlying identity to a different one. Id at 772. Yoshino interrogates these
phenomena mainly in the context of sexual orientation, but Professor John Tehranian explicitly
imports Yoshino’s framework into his analysis of the complicated racial position Middle Easterners
have had to navigate in the United States, especially in the aftermath of the terrorist attacks of
September 11, 2001. Sez John Tehranian, Compulsory Whiteness: Towards a Middle Eastern Legal
Scholarship, 82 IND. L.J. 1, 17-23 (2007); see also Harris, supra note 102, at 1710-12 (recounting
her grandmother’s difficult struggle with passing as a white, which was the only way to guarantee
her family’s economic survival in an overtly racist society, but also forced a measure of self-denial in
the process).
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practices, education and associational practices, and perceived level of assim-
ilation into the predominant community culture all play a role in how one is
assigned to a particular racial category. Significantly, “even when a person does
not intend to [actively] manage her identity . . . , the racial meanings others
ascribe to her . . . will turn at least in part on her performative identity.” "
Therefore, the performative aspect of race and racial assignment is
intricately tied to Step 4, the social meanings associated with particular racial
categories. In the broadest sense, the racial hierarchy in the United States has
developed a framework'” that associates whiteness with superiority and dom-
inance,"* blackness with inferiority and lack of worth,'”® and Asian identity’'®

112. Carbado, supra note 79, at 1609.

113. A detailed treatment of the histories and societal processes that shaped these meanings is beyond
the scope of this Comment. Nevertheless, Part IL.B, i7fia, will take up some of the history leading
to the development of African Americans as a deeply stigmatized minority suffering the harshest
abuses—physically, psychologically, and legally—at the hands of the white majority with effects
that continue to reverberate to this day—for example, as I argue, in the context of school discipline.
In the following footnotes, I will simply provide illustrative examples to strengthen my claim.

114. See, e.g, Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting) (“The white race
deems itself to be the dominant race in this country. And so it is, in prestige, in achievements, in
education, in wealth, and in power. So, I doubt not, it will continue to be for all time, if it remains
true to its great heritage, and holds fast to the principles of constitutional liberty.”).

115. One particularly infamous rendition of this idea was delivered by then U.S. Supreme Court Chief
Justice Roger Taney in Dred Scott v. Sandford:

It is difficult at this day to realize the state of public opinion in relation to that
unfortunate race [blacks], which prevailed in the civilized and enlightened portions
of the world at the time of the Declaration of Independence, and when the
Constitution of the United States was framed and adopted. But the public history
of every European nation displays it in a manner too plain to be mistaken.
They had for more than a century before been regarded as beings of an inferior
order, and altogether unfit to associate with the white race, either in social or
political relations; and so far inferior, that they had no rights which the white man
was bound to respect; . . . This opinion was at that time fixed and universal in the
civilized portion of the white race. It was regarded as an axiom in morals as well as
in politics, which no one thought of disputing, or supposed to be open to dispute;
and men in every grade and position in society daily and habitually acted upon it in
their private pursuits, as well as in matters of public concern, without doubting for a
moment the correctness of this opinion.
And in no nation was this opinion more firmly fixed or more uniformly acted
upon than by the English Government and the English people.
60 U.S. (19 How.) 393, 407-08 (1856); of- Randall L. Kennedy, Racial Critiques of Legal Academia,
102 HARV. L. REV. 1745, 1751 (1989) (“[O]f all the many racially derogatory comments about
people of color, particularly Negroes, none has been more hurttul, corrosive, and influental than
the charge that they are intellectually inferior to whites.”).

116. Iinclude a short discussion of how Carbado’s schematic applies to the social construction of Asian
identity here mainly to provide the reader with an illustration of the complexity of the mechanics of
the social construction of race. The mechanism through which the social construction of race takes
place has many moving parts and is shaped by many different factors that apply differenty to
different racial groups. As mentioned in note 79, supra, I focus mainly on the process as it applies
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with disloyalty and perpetual foreignness."'” As society develops and acts on such
social meanings, members of specific racial categories inevitably have particular
racial experiences that reflect the existing racial hierarchy. These experiences are
represented in Step 5 of the schematic. For example, once American society
ascribed the meaning of inferiority to blackness, slavery became not only a
possibility but also a desirable option, even for its victims, in the eyes of white
society.!”® On the other hand, whites, marked and perceived as the superior race,
were seen as entitled to all the benefits of freedom and liberty that are regarded as
the foundation of American society."”” Similarly, the racial meaning of disloyalty
and foreignness assigned to Asian Americans led the U.S. government to force
tens of thousands of people of Japanese ancestry, including many American cit-

to African Americans, but this does not mean that such a mechanism is not also taking place vis-a-
vis other racial groups. My discussion of the social construction of race in the context of Asian
identity is simply meant to be an additional example that elaborates on the different steps of
Carbado’s schematic. A similar contextual and historical analysis of the experience of Latinos/-as
and of Native Americans would be similarly illuminating.
117. In the case of Fong Yue Ting, argued during the height of anti-Chinese sentiment in the United
States in 1893, the Solicitor General argued to the Supreme Court that this natural foreignness
should be the basis for allowing exclusion and deportation of Chinese laborers from the United
States. Fong Yue Ting v. United States, 149 U.S. 698, 711-12 (1893). In his brief, “[t]he solicitor
. .. reminded the Court that the Chinese are ‘a people not suited to our institutions, remaining a
separate and distinct race, incapable of assimilation.” Gabriel ]. Chin, Segregarion’s Last Stronghold:
Rare Discrimination and the Constitutional Law of Immigration, 46 UCLA L. REV. 1, 18 (1998).
Similarly, during World War II, General DeWitt, in charge of the Western Defense Command,
made the following statements to the Secretary of War during 1942: “In the war in which we are
now engaged racial affinities are not severed by migration. The Japanese race is an enemy race and
while many second and third generation Japanese born on United States soil, possessed of United
States citizenship, have become ‘Americanized,” the racial strains are undiluted.” COMM'N ON
‘WARTIME RELOCATION & INTERNMENT OF CIVILIANS, PERSONAL JUSTICE DENIED 66
(1982). Drawing an explicit distinction from other potential European enemy aliens, he justified
his policy of excluding all people of Japanese ancestry from the West Coast to a congressional
committee by saying:
It makes no difference whether [a person with Japanese ancestry] is an American citi-
zen, he is still a Japanese. American citizenship does not necessarily determine loyalty.
[By contrast, ylou needn’t worry about the Italians at all except in certain cases.
Also, the same for the Germans except in individual cases. But we must worry
about the Japanese all the time until he is wiped off the map.

Id

118. See Dred Scort, 60 U.S. (19 How.) at 407 (arguing that the history of Western societies clearly shows
a perception of blacks as being “so far inferior, that they had no rights which the white man was
bound to respect; and that the Negro might justly and lawfully be reduced to slavery for his benefit”).

119. Before the Civil War, for example, citizenship via naturalization was available only to “free white
person[s].” See Ozawa v. United States, 260 U.S. 178, 194-95 (1922). Only after the Civil War in
1870 was this citizenship statute expanded to “aliens of African nativity and to persons of African
descent.” Id. at 195. The statute still completely denied Asian Americans, among many other
groups, the naturalizaton privilege. See id. at 198 (finding the Japanese plaintff to be “entirely
outside the zone” of people even potendally eligible to claim whiteness and thus the right to
become a citizen via naturalization).
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izens, into internment during World War IL™*

Step 6 represents the final step in the vicious circle of the social construction
of racial hierarchy in which the racial experiences of members of particular racial
categories confirm existing racial meanings. That is to say, society comes to think
that if a person is categorized as black and that person is legally forced into
slavery, that person must be inferior to those who are free and are not so sub-
jugated. Conversely, if a person is white and enjoys liberty and freedom, that
person must superior. If a person is categorized as Asian and has been interned,
this must be because she is disloyal and a perpetual foreigner."'

Applying this general framework to the particular issue that I explore in this
Comment—racial disproportionality in school discipline, with a particular focus
on African American youth—and synthesizing it with the material presented
above in Part I, we can hypothesize a similar dynamic that operates as follows:

FIGURE2. SOCIAL CONSTRUCTION OF RACEIN THE CONTEXT OF SCHOOL
DISCIPLINE
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120. See Jerry Kang, Denying Prejudice: Internment, Redress, and Denial, 51 UCLA L. REV. 933, 940
(2004) (“By June 1942, just six months into the war, 97,000 Japanese Americans had been rounded
up, most of them held in assembly centers. In the first week of June, our crushing victory in the
Battle of Midway made any West Coast invasion highly improbable. Still, the internment
machine continued to chum. By November, over 100,000 persons were forced from assembly
centers into relocation camps. Of these, approximately 70 percent were U.S. citizens because of
their birth in the United States.” (footnotes omitted)).

121. T'will pick up more on this particular dynamic, and especially how it includes the internalization of
negative social meaning and stereotypes. See infa Part ILB.
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Setting aside Step 1 for the purposes of this discussion (that is, accepting as
a given the existence of race as a fluid category whose definition depends on
different dimensions), teachers and school administrators—those who are
involved in making a disciplinary decision—assign students into the racial
categories white and black. Different racial criteria might be salient depending
on the particular context of the interaction, but given the face-to-face nature of
many incidents leading to a disciplinary decision,'” phenotype and certain
performative racial assignment criteria—in particular dress, accent, general
demeanor, and associational practices of the student—are highly influential in
the racial assignment process of the decisionmaker.®

Through a complex and interlocking process—influenced by longstanding
notions of racial stigma,'** societal stereotypes and implicit bias derived in part
from such stigma,'” differential perception and evaluation of the same event
when engaged in by members of the racial majority and minority," and
normative baselines regarding what constitutes appropriate behavior'”—the
disciplinary decisionmaker evaluates the behavior of the student within an
existing framework of social meanings associated with the student’s racial
category. In situations in which there is at least some ambiguity regarding
whether a disciplinary violation has occurred,” these meanings can be the

122. At the stage of the initial office referral, for example, a teacher or a school safety officer will be
present at the particular incident and will initiate the disciplinary process. Similarly, because
students who are suspended, even for short amounts of time, have a due process right to at least an
informal hearing at which they are presented the evidence against them and at which they can
provide their side of the story, the principal or the other administrator making the disciplinary
decision will likely have at least a cursory face-to-face interaction with the student. See Goss v.
Lopez, 419 U.S. 565, 581 (1975) (“Students facing temporary suspension have interests qualifying
for protection of the Due Process Clause, and due process requires, in connection with a suspension
of 10 days or less, that the student be given oral or written notice of the charges against him and, if
he denies them, an explanation of the evidence the authorities have and an opportunity to present
his side of the story.”).

123. I discuss the performative dimension of the school disciplinary process in greater detail below. See
infia Part I1.C.

124. Seeinfra Parct ILB.

125. Seeinfra Parct ILB.

126. Seeinfra Parct ILB.

127. See infra Part I1.C.

128. This ambiguity can occur at two different points: offense definition and behavior evaluation.
Particular offense categories might be defined so vaguely that there will always be ambiguity
regarding whether a violation has occurred. Candidates falling into this category are offenses such
as defiance of authority. See OPPORTUNITIES SUSPENDED, supra note 13, at 4-5 (describing the
many different behaviors for which students could be suspended for “defiance of authority” using
the experiences of a ten-year old African American girl). Similarly, ambiguities could arise
regarding whether an offense category has been met, even if it is clearly delineated. For example, it
might not always be clear whether there was an assault on a teacher if a teacher is attempting to

break up a fight between students and gets hurt in the scuffle. Whether a student will be charged
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decisive factor in evaluating whether a student was defiant or having a bad day,
respectful or disrespectful, dangerous and threatening or harmless. This evalu-
ation of student behavior is generally and predictably one that negatively affects
minority youth.

This evaluation determines which disciplinary action the school will take
and, in turn, determines the racial experience of the student. At a minimum, the
portion of racial disproportionality in school discipline that cannot be explained
by socioeconomic factors and by rates of actual misbehavior can be attributed to
this process.”” Completing the vicious cycle, the experiences of American youth
confirms and rigidifies broader social meanings that associate inferiority and lack
of true societal belonging with blackness, and superiority and societal leadership
with whiteness."

In the following Subpart, I describe in greater detail the foundation and the
operation of this process. As a foundational matter in this quest, it is necessary to
develop an understanding of why administrators and teachers in charge of dis-
ciplinary decisionmaking would ever evaluate similar behavior differently simply
because white or African American students engage in it, leading to the dispro-
portionalities described in Part I. The concept of racial stigma, a comprehensive
analysis of which R.A. Lenhardt introduced into the law reviews,”! is a critical
building stone in this inquiry.

with, and likely expelled for, assault on a teacher will depend on the teacher’s subjective evaluation
of the student’s behavior in the particular situation.

129. See supra notes 86-88 and accompanying text. Of course, socioeconomic conditions themselves are
such in the United States that minority groups, and especially African Americans and Latinas/-os,
consistently and predictably find themselves at the bottom rung of the economic ladder. See, c.g.,
U.S. CENSUS BUREAU, Income Expenditures, Poverty, and Wealth, in STATISTICAL ABSTRACT OF
THE UNITED STATES: 2012, at 431, 452 tbls.690 & 691 (2012), available at hutp://www.census.
gov/prod/2011pubs/12statab/income.pdt (showing large disparities in household incomes at all
income levels between black and Hispanic households on the one hand, and white households on
the other); see afso id. at 459 t1.704 (showing similar disparities in per capita income). Professor
Robin A. Lenhardt has attributed this “stubborn persistence of the color line” in large part to the
kind of racial stigma I will describe infia in Part ILB. See Lenhardt, supra note 2, at 806-09
(describing racial inequalities in various societal arenas and identifying racial stigma as the “true
source of racial injury in the United States,” which “accounts for the persistence of racial disparities
that mark the color line”).

130.  See supra notes 114-15 and accompanying text.

131. See Lenhardt, supra note 2.
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B. Stigmatization and Implicit Bias
1. WhatIs Stigma?'>

In social science, stigma “refers to a trait [of a person] so thoroughly discred-
ited as to challenge the humanity of those bearing it.”"® In American society,
“the prototypical stigmatized trait is race; the prototypical stigmatized group,
African Americans.””** From this definition, it becomes clear that racial stigma
operates more perniciously than the mere dislike of a particular racial group. It
goes into the realm of dehumanization, implying social inferiority and rendering
the racially stigmatized person “socially spoiled, dishonored, and reduced in our
minds from a whole and usual person to a tainted, discounted one.”* In so
doing, stigmatization creates a virtual identity, an accumulation of negative
attributes imputed to that individual that takes precedence over the actual
identity of the individual."*® In the absence of strong counteracting information,
this virtual identity assumes a type of master status and becomes a “mask, a barrier
that both makes it impossible for the stigmatized person’s true self to be seen and
fixes the range of responses that others will have to that person.”"”’

Stigmatizing a vulnerable group “can serve several functions [for the stig-
matizer], including self-esteem enhancement, control enhancement, and anxiety
buffering.”** Stigma allows the stigmatizer to engage in psychologically favorab-
le downward comparisons with the discredited other, a process that can also occur
at the group level when stigmatization of an outgroup facilitates the development
of a “sense of positive group distinctiveness” for the ingroup.” Both processes

132. The term stigma originally derived from a “system of markings . . . burned or cut onto the bodies of
criminals, traitors, and prostitutes as a way of identifying them as people ‘to be discredited, scorned,
and avoided” in Ancient Greece. It has become “part of common parlance” in general society
today, vet it “has escaped clear definition,” especially in the legal context. In the field of social
science, however, the term has been used consistently for a significant amount of time and thus the
social science use of the term will guide my discussion in this piece. Lenhardt, supra note 2, at 814
(citing Steven L. Neuberg et al., Why People Stigmatize: Toward a Biocultural Framework, in THE
SOCIAL PSYCHOLOGY OF STIGMA 31, 31 (Todd F. Heatherton et al. eds., 2000)).

133. Jeftries, supra note 1, at 2; see also John F. Dovidio et al., Stigma: Introduction and Overview, in THE
SOCIAL PSYCHOLOGY OF STIGMA 1, 1 (Todd. F. Heatherton et al. eds., 2000) (“Stigmatization,
atits essence, is a challenge to one’s humanity.”).

134. Jeftries, supranote 1, at 2.

135. Lenhardt, supra note 2, at 818 (footnotes omitted) (internal quotation marks omitted); see also
Dovidio et al., supra note 133, at 1 (“[S]tigmatization involves dehumanization, threat, aversion,
and sometimes the depersonalization of others into stereotypic caricatures.”).

136. Lenhardt, supra note 2, at 818-19.

137. Id at 819-21.

138. Dovidio etal., supra note 133, at 7.

139. Id at7-8.
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can “motivate active discrimination” against the stigmatized." Furthermore,
because “[s]tigmas arouse anxiety and feelings of threat,” stigmatizers want to
“enhance [their]| perceived and actual control” over the stigmatized, which might
lead to “differential treatment, systematic avoidance, segregation, and marginali-
zation of others who are threatening to the stigmatizer’s well-being . . . or
values.”™" “[S]tigmatization may arise from motivations to justify or rationalize
the status quo in society, which often involves institutional forms of discrimi-
nation and segregation . . . .”"* At the individual level, “this type of stigmati-
zation can increase personal opportunity by limiting opportunities of potential
competitors.”'* At the group level, stigmatization provides “a rationale that
explains and excuses disparate social treatment of identifiable groups of people”
and, “through systematic discrimination and residential, occupational, and social
segregation, . . . reinforces the collective control of one group over another.”*

In order to evaluate how this process has played out in the particular context
of the United States, specifically with regards to the treatment of African
Americans, and to see why an understanding of stigma is helpful in explaining
racial disproportionality in school discipline today, it is necessary to know the
historical context of American race relations that has led to the stigmatization of
African Americans. Itis to this history that I now turn.'*

2. A Short History of the Stigmatization of African Americans
in the United States

The most appropriate starting point for an inquiry into the source of racial
stigma in the United States lies in the origins and processes of American
slavery."*® “For once the cycle of debasement in slavery and prejudice in the mind
was underway, it was automatically self-reinforcing.”*’

140. Id at8.

141. Id at 7-8 (citation omitted).

142, Id at8.

143. Id

144. Id. at 9; see supra notes 113-119 and accompanying text (describing how particular racial
meanings—which often include messages of stigma, as described below—lead to differendal
treatment of particular racial groups, which, in turn, reinforces existing racial hierarchies).

145. At this point, I must note that anything approaching a complete history of events leading to the
stigmatization of African Americans in the United States is far beyond the scope of this Comment.
The following information is exemplary and meant to give the reader a useful frame for evaluating
my overall argument.

146. See WINTHROP D. JORDAN, WHITE OVER BLACK: AMERICAN ATTITUDES TOWARD THE
NEGRO, 1550-1812, atx (1968) (‘Understanding the way [American Negro] slavery began is both
extremely difficult and absolutely essential to comprehension of the white man’s attitudes toward Negroes.”).

147. Id
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A spotty historical record suggests that not all early Africans transported to
the colonies were subject to enslavement.'® Yet beginning in 1640, records
show that white colonists increasingly singled out “Negroes™ for lifetime
bondage and other forms of legally enforced “generalized debasement . . . as a
group,”! culminating in the infamous slave codes.” It seems clear that a notion
of almost unbridgeable religious, physical, and cultural difference between the
English and other Europeans, on the one hand, and Africans, on the other, came
to justify the increasingly divergent treatment of Negroes as perpetual slaves.”?
“Slavery . . . was to be only for strangers.”** “By the end of the seventeenth
century in all the [American]| colonies of the English empire there was chattel
racial slavery” rendering Negroes the property of their white masters.'”

Most important for my purposes here, it was during this time period that
the foundation for the unique stigmatization of African Americans in the United
States was laid: The general sense that the peoples of West Africa were somehow
less than fully human'*® had been transformed into a justification for a system of
massive brutality and of discriminatory treatment.””’ Colonists in the late
seventeenth century “turned increasingly to . . . physiognomic difference” in

148. See id. at 74; see also Harris, supra note 102, at 1716-17 (stating that at the time of the “early
colonists . . . it was not an irrebuttable presumption that all Africans were ‘slaves’ or that slavery was
the only appropriate status for them”). When I use the term enslavement in the context of Africans
in the early colonies, I refer to the process of forcing individuals into hereditary lifetime service to a
master. See JORDAN, supra note 146, at 62 (“[ TThe key term in . . . many . . . early descriptions of
the Negro’s condition was perpetual. Negroes served ‘for ever’ and so would their children.”). This
perpetual character distinguishes enslavement from indentured servitude, the process by which
many Europeans, including many English, paid for their transportation across the Adantic by
promising their labor to another for a certain period of time. Seeid. at 47.

149. Id at75.

150. Jordan explains that the word “Negro” was actually imported into the English language in reference
to Hispanic terminology. Id. at 61. According to Jordan, this suggests at least a tenuous
connection between the enslavement practices of the English and those of the Spanish and of the
Portuguese, countries that had been involved in the slave trade much earlier and more
wholeheartedly than early English colonialists. See i at 57-61. I use it here only for
terminological consistency with my sources on this period of American history.

151. Id at77. For examples of such debasement, see id. at 77-80.

152. Seeid. at 82.

153. Seeid. at 91-98.

154. Id. at 68 (internal quotation marks omitted); see afso id. at 88 (“Even . . . Scottish prisoners . . . were
never treated as slaves in England or the colonies. . . . Here was the nub: captive Scots were men ‘as
our owne. Negroes were not. They were almost hopelessly far from being of the English nation.”);
see also id. at 91-98 (discussing the influence of the notion of “difference” on the rationale for
enslavement).

155. Id at98.

156. Seeid. at3-43.

157. Antislavery activists would later attack this exact link as faulty and as wrong. In fact, the new word
“prejudice” originated in part around this critical objective. See id at276.
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justifying Negro slavery and “by the end of the seventeenth century dark
complexion had become an independent rationale for enslavement.”® Stigma,
as defined above, had been attached to the peculiar characteristics of African
Americans and led to their dehumanization. After all, “[s]o much was slavery a
complete loss of liberty that it seemed to Englishmen somehow akin to loss of
humanity. No theme was more persistent than the claim that to treat a man as a
slave was to treat him as a beast.” By contrast, whiteness—a concept that
emerged only around this time—became the new standard for privilege in the
United States.'®

The American Revolution, and the shift in consciousness that led to and
accompanied it, imposed strains on ideas of Negro inferiority and on the
justifications for enslavement that existed before the latter part of the eighteenth
century.'®" Yet despite protest against the institution of slavery, it continued, and
specific clauses in the Constitution—chief among them the Three-Fifths
Clause—bore evidence of white Americans’ conviction that Negroes were not

158. Id. at 95-96. Note that this does not mean that racism, as a fully developed corollary of white
supremacy, had necessarily taken hold yet. Such racism only fully developed after the American
Revolution. It does mean, however, that a number of perceived differences between English and
Negroes, with physical differences becoming increasingly important, had become a separate
rationale for enslavement and for brutal differential treatment of Negroes. See Jason Campbell &
James Oakes, The Invention of Race: Rereading White Over Black, 21 REVIEWS AM. HIST. 172,
174-80 (1993).

159. JORDAN, supra note 146, at 54. It should be noted at this point that while most white Americans
harbored a deep conviction that Negroes were inferior to them, for mostly religious reasons they
did not literally believe that Negroes were animals. Myths and tales, particularly about the close
(and sometimes sexual) connection between Negroes and apes, however, were common and served
a number of functions for whites. These included the potential for disassociation from the cruelties
of slavery, the imposition of a hierarchy on different types of beings when people in the late
eighteenth century tried to impose order on their environment, and, importantly, “a means of
expressing the social distance between the Negro and the white man. Itwas this function which was
bound to appeal particularly to men with experience in America.” Id. at 228-39; see also id. at 493-94.

160. See id. at 95, 134 (‘[W]hile slavery served as a working model of social subordination, it was one
that could be applied only to Negroes, and thus the status of slave became the very model of what
white Americans could never be.”); see also Harris, supra note 102, at 1718 (“Racial identity was
further merged with stratified social and legal status: ‘Black racial identity marked who was subject
to enslavement; ‘white’ racial identity marked who was ‘free’ or, at minimum, not a slave. The
ideclogical and rhetorical move from ‘slave’ and ‘free’ to ‘Black’ and ‘white” as polar constructs
marked an important step in the social construction of race.” (footnote omitted)).

161. See, eg., JORDAN, supra note 146, at 289-90 (describing how many around the time of the
Revolution pointed out the hypocrisy in claiming liberty as a natural right of all men and yet
enslaving Negroes in their midst); see also id. at 269-304 (giving broader overview of American
“[s]elf-scrutiny in the Revolutionary Era” and discussing how a shift toward environmentalism and
other theories underlying the revolutionary sentiment undercut assumptions basic to the
maintenance of slavery).



