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MOST FAVORED RACIAL HIERARCHY: THE
EVER-EVOLVING WAYS OF THE SUPREME
COURT’S SUPERORDINATION OF WHITENESS

David Simson*

This Article engages in a critical comparative analysis of the recent history and
likely future trajectory of the Supreme Court’s constitutional jurisprudence in
matters of race and religion to uncover new aspects of the racial project that
Reggie Oh has recently called the “racial superordination” of whiteness—the
reinforcing of the superior status of whites in American society by, among other
things, prioritizing their interests in structuring constitutional doctrine. This
analysis shows that the Court is increasingly widening the gap between con-
ceptions of, and levels of protection provided for, equality in the contexts of
race and religion in ways that prioritize the interests of whiteness and set those
interests as the normative baseline in both areas of constitutional law. While
the Court has increasingly moved toward an aggressive and religion-conscious
“most favored nation” equality theory in the Free Exercise Clause context, its
continued march toward mandating colorblindness is arguably moving to-
ward something akin to a “least favored nation” equality theory for race and
race consciousness in the equal protection context. Arguments can be made
that the most favored nation approach should also be applied to race. Doing
so would provide more doctrinal space for racial equality-enhancing govern-
ment programs and call into question deeply entrenched aspects of the Court’s
current affirmative action jurisprudence. The Court’s refusal to even hint at
the possibility of such an approach points to a racial project of superordinating
the interests of white Americans to be constitutionally protected from race-
conscious intetference with their dominant position in the racial hierarchy
over the application of consistent constitutional principles.
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INTRODUCTION

This Article takes as its starting point that America’s constitutional com-
mitment to racial equality currently appears to be facing a “Second Redemp-
tion”'—that is, a backlash reaction to progress in racial equality similar
(though not identical) to that which developed after the Civil War and Recon-
struction.? As such, our current moment illustrates the claim long made by
Critical Race Theory (CRT) scholars that the trajectory of America’s racial
equality progress is better described as a process of alternating cycles of reform
and retrenchment, rather than as a more romantic story of continuous linear
progress.®> One reason that retrenchment can continue to repeat itself is that
the mechanisms of and the intellectual justifications for retrenchment con-

1. For some scholars’ uses of this term, see, for example, Marc Tizoc Gonzalez, Saru
Matambanadzo & Sheila I. Vélez Martinez, Foreword, The Dispossessed Majority: Resisting the
Second Redemption in América Posfascista (Postfascist America) with LatCrit, Scholarship, Com-
munity, and Praxis Amidst the Global Pandemic, 23 HARV. LATINX L. REV. 149 (2020); Richard
Primus, Second Redemption, Third Reconstruction, 106 CALIF. L. REV. 1987 (2018).

2. Constitutional law scholar Richard Primus has argued:

History never repeats itself precisely. Human society is too complicated for any genera-
tion to replicate all the conditions of some earlier period. Nonetheless, there are times
when social patterns do look familiar to observers who are historically aware: history
never quite repeats itself, but perhaps it sometimes rhymes. ... [A number of current
equality] storylines, laid alongside those of the time since the Second Reconstruction,
present enough of a historical rhyme to explain why some say we are now living through
an advanced stage of the Second Redemption.

Primus, supra note 1, at 1989.

3. See eg., Devon W. Carbado, Afterword, Critical What?, 43 CONN. L. REV. 1593,
160708 (2011).
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tinue to change and evolve in a process of “preservation-through-transfor-
mation.” In this process, the current justification and means for the contin-
ued subordination of historically subordinated groups are never quite the
same as the previous ones and, in fact, often masquerade as egalitarian pro-
gress,” permitting a kind of “plausible deniability” about the fact that
longstanding social hierarchies persist and continue to be nurtured.®

One major task for civil rights lawyering and scholarship is to continue to
expose and challenge the evolving ways in which the most basic civil rights
goals of equality, liberty, and justice for all are being undermined, to develop
arguments for how those goals could be more effectively pursued, and to hold
accountable those leaders and institutions who could change the status quo
for the better but fail to do so.” This is simultaneously an “old” and enduring
vision of civil rights lawyering, and yet it must continuously revitalize itself as
a “new” vision that is both attentive to preservation-through-transformation
and decisive in criticizing and responding to its ever-evolving forms.

This Article aims to contribute to this task through a critical comparative
analysis of both the recent history and likely future trajectory of the Supreme
Court’s constitutional jurisprudence in matters of race and religion. To date,
constitutional law scholarship has only infrequently engaged in sustained
comparative analysis of these two central areas of constitutional law.® This Ar-
ticle argues that this oversight is problematic. It leaves comparatively unex-
plored important dimensions, and a new chapter, of the longstanding racial
project® through which constitutional law and the Supreme Court have con-

4. Reva Siegel, Why Equal Protection No Longer Protects: The Evolving Forms of Status-
Enforcing State Action, 49 STAN. L. REV. 1111, 1119 (1997).

5. See id. (explaining that reforms to an existing status regime resulting from preserva-
tion-through-transformation will “revise its constitutive rules” and “may well improve the ma-
terial and dignitary circumstances of subordinated groups, but they will also enhance the legal
system’s capacity to justify regulation that perpetuates inequalities”).

6.  JIMSIDANIUS & FELICIA PRATTO, SOCIAL DOMINANCE 42-43 (1999) (describing such
deniability as “the ability to practice discrimination, while at the same time denying that any
discrimination is actually taking place”).

7. Siegel, supra note 4, at 1148 (“Once we have judged the interpretive choices of our
predecessors, it is just as important to reflect on our own acts of interpretive agency: to ask
whether we are rationalizing practices that perpetuate historic forms of stratification ....”).

8. See, e.g, Elizabeth D. Katz, “Racial and Religious Democracy”: Identity and Equality
in Midcentury Courts, 72 STAN. L. REV. 1467, 1468 (2020) (calling for “additional studies that
free racial civil rights and First Amendment religion scholarship from their current silos in order
to better understand the concurrent development of these crucial and contested areas of law”);
Paul Horwitz, The Religious Geography of Town of Greece v. Galloway, 2014 SUP. CT. REV. 243,
287 (noting that while many scholars have “recognized the importance of the similarities and
differences between race and religion, . .. that work has been mostly intermittent and prelimi-
nary in nature”).

9. The term “racial project” was coined by sociologists Michael Omi and Howard
Winant in their classic analysis of racial formation in the United States. MICHAEL OMI &
HOWARD WINANT, RACIAL FORMATION IN THE UNITED STATES 125 (3d ed. 2015) (“A racial
project is simultaneously an interpretation, representation, or explanation of racial identities and
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tributed to the perpetuation of a basic social system structured by white su-
premacy.' It also leaves comparatively unexplored potential ways of challeng-
ing this system and mobilizing against it.

With respect to new insights, a critical comparative analysis of race and
religion jurisprudence uncovers new aspects of the ways in which the Court
engages in what Reggie Oh has recently called the “racial superordination” of
whiteness in the American racial hierarchy.' As Oh suggests, white suprem-
acy is maintained not only through the subordination of non-white groups
(though it is certainly also maintained in this way) but also through the super-
ordination of whiteness—meaning practices that reinforce the perceived su-
perior status of white Americans and whiteness in American society and that
help consolidate white control over political power and material resources.?
One way in which such superordination can proceed is by “prioritizing the

meanings, and an effort to organize and distribute resources (economic, political, cultural) along
particular racial lines. Racial projects connect what race means in a particular discursive or ide-
ological practice and the ways in which both social structures and everyday experiences are ra-
cially organized, based upon that meaning.” (emphasis omitted)).

10.  Understanding, describing, challenging, and undoing this racial project, in constitu-
tional law and other areas of law, is one of the main objectives of Critical Race Theory. See, e.g.,
CRITICAL RACE THEORY: THE KEY WRITINGS THAT FORMED THE MOVEMENT, at xiii (Kimberlé
Crenshaw et al. eds., 1995) (“Although Critical Race scholarship differs in object, argument, ac-
cent, and emphasis, it is nevertheless unified by two common interests. The first is to understand
how a regime of white supremacy and its subordination of people of color have been created and
maintained in America, and, in particular, to examine the relationship between that social struc-
ture and professed ideals such as ‘the rule of law’ and ‘equal protection.” The second is a desire
not merely to understand the vexed bond between law and racial power but to change it.”). For
illustrative examples, see Paul Butler, The System Is Working the Way It Is Supposed to: The Lim-
its of Criminal Justice Reform, 104 GEO. L.]. 1419, 1450 (2016) (describing and challenging “a
racial project by the U.S. Supreme Court to allow the police to control African-American men”);
Sumi Cho, Redeeming Whiteness in the Shadow of Internment: Earl Warren, Brown, and a The-
ory of Racial Redemption, 40 B.C. L. REV. 73, 76 (1998) (describing the racial project of redeem-
ing whiteness through personal redemption of Chief Justice Earl Warren and institutional
redemption of the Supreme Court in post-World War II racial equality jurisprudence that has
underwritten “new structures of contemporary {colorblind) racial domination” (emphasis omit-
ted)). As in my prior work, Irely on a broad and structural definition of the term “white suprem-
acy,” as summarized powerfully by Frances Lee Ansley:

> n

By “ ‘white supremacy’ ” I do not mean to allude only to the self-conscious racism of
white supremacist hate groups. I refer instead to a political, economic and cultural system
in which whites overwhelmingly control power and material resources, conscious and
unconscious ideas of white superiority and entitlement are widespread, and relations of
white dominance and non-white subordination are daily reenacted across a broad array
of institutions and social settings.

Frances Lee Ansley, Stirring the Ashes: Race, Class and the Future of Civil Rights Scholarship, 74
CORNELL L. REV. 993, 1024 1n.129 (1989).

11.  Reginald Oh, Reading Loving into Brown: Racial Segregation, Interracial Marriage &
the Anti-Supremacy Principle (2021) (unpublished manuscript) (on file with author). For a clas-
sic analysis of how whiteness has been established and defended, often in brutal and repressive
ways, as dominant in the American racial hierarchy, see Cheryl I. Harris, Whiteness as Property,
106 HARV. L. REV. 1707 (1993).

12.  Oh, supranote 11, at 36.
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interests of whites” in structuring legal doctrine.”® Applying this idea to race
and religion jurisprudence, superordination of whiteness can occur internal
to race jurisprudence,'* internal to religion jurisprudence,' and across race
and religion jurisprudence. This Article focuses predominantly on the last,
cross-contextual dimension of superordination, which has so far received the
least attention.

As Parts I and II describe, a critical comparative analysis of race and reli-
gion jurisprudence—what Russell Robinson has called “doctrinal intersec-
tionality”'*—shows that the Court is increasingly widening the gap between
conceptions of, and levels of protection provided for, equality in the contexts
of race and religion in ways that prioritize the interests of whiteness and set
those interests as the normative baseline in both areas of constitutional law.
This widening equality gap remains invisible if race and religion jurispru-
dence are analyzed, as they frequently are, in silos. But as Part II explores, it
becomes visible through a comparison of the Court’s recent trajectory in the
Free Exercise Clause context, where the Court has increasingly moved toward
an aggressive and religion-conscious “most favored nation” equality theory,"”
with its trajectory in the equal protection context, where the Court’s contin-
ued march toward mandating colorblindness is arguably moving toward
something akin to a “least favored nation” equality theory for race and race
consciousness. Plausible and persuasive arguments can be made that the most
favored nation approach should also be applied to race. Doing so would pro-
vide more doctrinal space for racial equality-enhancing government programs
and call into question deeply entrenched aspects of the Court’s current affirm-
ative action jurisprudence. The Court’s refusal to even hint at the possibility

13. Id

14.  There is a vast body of scholarship that has explored how the interests of white Amer-
icans have been prioritized internal to constitutional racial equality jurisprudence. For illustra-
tive examples, see David Simson, Whiteness as Innocence, 96 DENV. L. REV. 635 (2019); Elise C.
Boddie, The Sins of Innocence in Standing Doctrine, 68 VAND. L. REV. 297 (2015); Darren Lenard
Hutchinson, Preventing Balkanization or Facilitating Racial Domination: A Critique of the New
Equal Protection, 22 VA. ]. SOC. POL’Y & L. 1 (2015); Cheryl 1. Harris, Limiting Equality: The
Divergence and Convergence of Title VII and Equal Protection, 2014 U. CHIL LEGAL F. 95 (2014);
Reva B. Siegel, Foreword, Equality Divided, 127 HARV. L. REV. 1 (2013); David Kairys, Unex-
plainable on Grounds Other Than Race, 45 AM. U. L. REV. 729 (1995); Girardeau A. Spann, Af-
firmative Action and Discrimination, 39 HOWARD L.J. 1 (1995).

15.  For a recent example of scholarship that explores how the Court’s religion jurispru-
dence prioritizes the interests of white Americans, see Caroline Mala Corbin, The Supreme
Court’s Facilitation of White Christian Nationalism, 71 ALA. L. REV. 833 (2020).

16. Russell K. Robinson, Justice Kennedy’s White Nationalism, 53 U.C. DAVIS L. REV.
1027, 1030 (2019) (describing doctrinal intersectionality as “juxtaposing doctrinal domains that
are often thought of as distinct in search of new insights” because “[p]lacing cases from different
silos in conversation with each other may make visible broader projects that a Justice or coalition
of Justices may pursue without naming the project as such”).

17.  This has been most notably the case in the Court’s emergency docket cases relating to
the COVID-19 health crisis. See generally Nelson Tebbe, The Principle and Politics of Equal
Value, 121 COLUM. L. REV. 2397 (2021). For the first notable use of the term, see Douglas Lay-
cock, The Remnants of Free Exercise, 1990 SUP. CT. REV. 1, 49-50.



1634 Michigan Law Review [Vol. 120:1629

of such an approach points to a racial project of superordinating the interests
of white Americans to be constitutionally protected from race-conscious in-
terference with their dominant position in the racial hierarchy over the appli-
cation of consistent constitutional principles. This suspicion is further
supported by the Court’s selective application of the most favored nation the-
ory even in the context of religion in ways that predominantly benefit the in-
terests of white Americans.

Uncovering this cross-contextual superordination of whiteness shows
that the Court’s cramped racial equality jurisprudence is not merely an itera-
tion of a generally cramped vision of constitutional equality protections—it is
racially specific to the benefit of whites. The Court is innovating and strength-
ening constitutional equality protections for the religious (at least where those
protections cover the interests of most religious white Americans). But it sim-
ultaneously refuses to extend those innovations to the race context where they
would largely benefit communities of color—indeed, in this context, the Court
is moving even further away from the implications of its equality innovations
elsewhere. This is a racial project and ought to be discussed, analyzed, and
criticized as such.'®

As I discussin a brief conclusion, this point, in turn, connects the Article’s
doctrinal analysis to what it suggests about possible ways of mobilizing against
this racial project. The Court’s march toward a “colorblindness” approach to
racial equality has been criticized extensively and persuasively on its own
terms since at least the mid-1980s." And yet the Court seems poised to con-
tinue and finish its march,?® suggesting that the members of the Court’s con-
servative majority are not willing to be persuaded (intellectually or
ideologically) by those critiques in isolation. They have seemingly shown

18.  This project need not involve crude, intentional, and explicit majoritarian preferen-
tialism on the part of any one justice or group of justices (although it might) for it to generate
the effect of the racial superordination of whiteness and thus the perpetuation of a racial hierar-
chy grounded in ideologies of white supremacy. Justices might think about their interpretational
choices only in isolation, and consider them defensible in isolation, even though their choices
reveal their pro-hierarchy preferentialism when viewed through a cross-contextual lens. What-
ever the case may be, focusing on whether such preferentialism is crude, intentional, or explicit
is a distraction that would replicate the flawed “perpetrator perspective” of racial inequality and
discrimination that Critical Race Theory scholars have long criticized as a tool for avoiding the
true extent of racial inequality, racial discrimination, and the social and legal changes necessary
to effectively combat them. For a discussion of problems with, and critiques of, the perpetrator
perspective, see, for example, David Simson, Hope Dies Last: The Progressive Potential and Re-
gressive Reality of the Antibalkanization Approach to Racial Equality, 30 WM. & MARY BILL RTS.
J. (forthcoming 2022) [perma.cc/7KDV-RXFR].

19.  See, e.g., David A. Strauss, The Myth of Colorblindness, 1986 SUP. CT. REV. 99. Critical
Race Theory scholars as well as others have generated a rich literature on the many problems
with colorblindness that is too voluminous to summarize here.

20. For a discussion of how moderate justices in the middle of the Court’s ideological
spectrum have hitherto prevented the full completion of this march, see Simson, supra note 18
at 43-50, and Reva B. Siegel, From Colorblindness to Antibalkanization: An Emerging Ground of
Decision in Race Equality Cases, 120 YALEL.]. 1278 (2011).
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somewhat greater sensitivity to allegations that their decisions are ideologi-
cally or politically motivated.?! They have also shown greater willingness to
explicitly take account of scholarship and activism advocating for greater
equality protections in the field of law and religion. Could cross-contextual
alliances of scholars and activists develop an anti-racist project®* that calls out
the Court’s equality inconsistencies and their negative racial hierarchy impli-
cations and demands harmonization in line with robust equality protections
for all groups for whom the Constitution shows special solicitude? Would
such a project make a difference? I don’t want to be naive about the likelihood
of such a project or its prospects of success. But it seems worth attempting as
one aspect of a determined challenge to the dangers of a Second Redemption.

1. AGGRESSIVELY PROTECTING EQUALITY IN THE CONTEXT OF RELIGION

A. The Rise of MEFN

One of the most significant and widely discussed decisions of the Supreme
Court regarding the scope of constitutional protections for religion was the
1990 decision in Employment Division v. Smith.” Smith produced a significant
departure from prevailing free exercise doctrine by changing the basic nature
of the constitutional free exercise protections that courts would enforce* from
a substantive liberty right “to a mere equality right.”> Where previously the

21.  See, e.g., Adam Liptak, Alito Responds to Critics of the Supreme Court’s ‘Shadow Docket,’
N.Y. TIMES (Oct. 4, 2021), https://www.nytimes.com/2021/09/30/us/politics/alito-shadow-docket-
scotus.html [perma.cc/3VVZ-4E25]; Brian Naylor, Justice Amy Coney Barrett Insists that the Su-
preme Court’s Rulings Aren’t Partisan, NPR (Sept. 13, 2021, 12:13 PM), https://www.npr.org/
2021/09/13/1036597871/supreme-court-justice-amy-coney-barrett-decries-labeling-the-court-as-
partisan [perma.cc/G3EA-GR3A].

22, Omi and Winant define “anti-racist projects” as “those that undo or resist structures
of domination based on racial significations and identities.” OMI & WINANT, supra note 9, at
129 (emphasis omitted).

23. 494 U.S. 872 (1990).

24.  Smith continued to permit legislatures to protect religious liberty rights beyond the
constitutional floor that the Court set. See 494 U.S. at 890. Legislatures at various levels have
done so. See, e.g,, Douglas Laycock & Steven T. Collis, Generally Applicable Law and the Free
Exercise of Religion, 95 NEB. L. REV. 1, 3-4 (2016). For a critique of this shift on institutional
grounds, see Ira C. Lupu, Reconstructing the Establishment Clause: The Case Against Discretion-
ary Accommodation of Religion, 140 U. PA. L. REV. 555 (1991).

25.  Laycock, supra note 17, at 13. Under a liberty right approach, the constitutionality of
a particular regulation would be based on the burden that it imposes on protected religious ex-
ercise interests, independently of whether activity other than religious exercise is similarly bur-
dened. By contrast, an equality right approach determines the constitutionality of a particular
regulation based on a principle of nondiscrimination between comparable religious and secular
practices. See, e.g., Douglas Laycock, Theology Scholarships, the Pledge of Allegiance, and Reli-
gious Liberty: Avoiding the Extremes but Missing the Liberty, 118 HARV. L. REV. 155, 202-03
(2004) (“Smith changed free exercise from a substantive liberty—a rebuttable guarantee of free-
dom to act within the domain of religiously motivated behavior—to a comparative right, in
which the constitutionally required treatment of religious practices depends on the treatment of
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Court’s jurisprudence had required the government to justify any imposition
of substantial burdens on constitutionally protected religious exercise under
strict scrutiny,® the Court ruled in Smith that the Free Exercise Clause does
not protect against burdens on religious exercise imposed by laws that are
neutral and “generally applicable.”” In other words, when legislation does not
impose burdens unequally on the basis of religion or religious exercise, the
First Amendment does not demand heightened scrutiny.

While there have been calls for the repudiation of Smith essentially since
the day it was decided, both by members of the Court®® and scholars,” because
of its limitations on the affirmative protection of religious liberty, what is of
most importance for this Article is that the decision led to novel ways of think-
ing about and conceptualizing religious equality.*® Specifically, Douglas Lay-
cock and other scholars have put forward an argument that, properly
interpreted, the “general applicability” requirement of Smith requires a “most
favored nation” (MFN) approach to religious equality.’! Combining a close
reading of Smith with the Court’s later decision in Church of the Lukumi,*
and homing in on the concept of underinclusion,” this approach proposes
that the religious equality protected by the Constitution is violated whenever
a law that broadly regulates conduct, or distributes benefits or burdens, per-
mits departures from the broadly applicable rule for certain secular interests
and actors but does not permit the same departures for comparable religious

some comparable set of secular practices. ... [F]ree exercise claims before Smith had not re-
quired proof of discrimination. ... A burden on religious practice was a prima facie violation;
discrimination was just an aggravating factor. ... Smith changed all this. Eliminating the sub-
stantive liberty put the focus on the comparative right.”).

26. The case initiating this type of protection was Sherbert v. Verner, 374 U.S. 398 (1963).
27. 494 U.S. at 878.

28.  Soon after Smith, Justice Souter, for example, called for reconsideration of the case.
See Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 559 (1993) (Souter,
J., concurring in part and concurring in the judgment). Most recently, Justice Alito put forward
an extensive argument in favor of overruling Smith. See Fulton v. City of Philadelphia, 141 S. Ct.
1868, 1883 (2021) (Alito, ]., concurring in the judgment). For a trenchant critique of Justice
Alito’s reasoning in Fulton, see Ira C. Lupu & Robert W. Tuttle, The Radical Uncertainty of Free
Exercise Principles: A Comment on Fulton v. City of Philadelphia, 5 AM. CONST. SoC’y SUP. CT.
REV. 221, 233-50 (2021).

29.  See, e.g., Michael W. McConnell, Free Exercise Revisionism and the Smith Decision, 57
U. CHL L. REV. 1109 (1990).

30.  See, e.g, Kenneth D. Sansom, Note, Sharing the Burden: Exploring the Space Between
Uniform and Specific Applicability in Current Free Exercise Jurisprudence, 77 TEX. L. REV. 753,
755 (1998) (calling for development of protections for religious liberty within the Smith regime).

31.  See, e.g, Laycock & Collis, supra note 24, at 22-23; Richard F. Duncan, Free Exercise
is Dead, Long Live Free Exercise: Smith, Lukumi and the General Applicability Requirement, 3 U.
PA.J. CONST. L. 850, 880 (2001); Douglas Laycock, The Supreme Court and Religious Liberty, 40
CATH. LAW. 25, 31 (2000); Sansom, supra note 30; Laycock, supra note 17, at 49-50. For a brief
discussion of how the MFN approach deals with only one of a number of different possible “re-
ligious equality” questions, see infra notes 60-64 and accompanying text.

32.  Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993).
33.  See, e.g., Duncan, supra note 31, at 867.
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based on race are irrelevant and must be overcome.”'*® As a result, “color-
blindness” in the sense of ignoring race as a category of analysis is said to be
the best way of ensuring that the fundamental equality of people of all racial
groups is respected—“for constitutional purposes, all persons are similarly sit-
uated without regard to their race or national ancestry. To treat these groups
equally the government simply has to ignore their suspect differences.”'*
Such a difference-denying conception, of course, suggests that applying the
MEN approach to race is not appropriate because it would involve, and indeed
encourage, much more race consciousness than current doctrine.

The most important problem with this argument is that it would seem to
be implicitly based on a simplistic, formalistic, and thus highly problematic
definition of race as “merely ‘skin color,”” or what Neil Gotanda calls “formal-
race.” 3 Such a definition of race is disconnected from both the historical
contingencies and context,'™! as well as the cultural,'* structural, and ideolog-
ical dimensions'* that the complex social construct of race in reality entails.'>
After all, only if race is stripped of its various substantive meanings and di-
mensions does it make sense to predict that ignoring people’s race will lead to
equal treatment.'® But disregarding these substantive meanings and dimen-
sions of race defies both the history and the lived reality of race in America.'*

148.  McConnell, supra note 29, at 1139; see also Thomas C. Berg, Religion, Race, Segrega-
tion, and Districting: Comparing Kiryas Joel with Shaw/Miller, 26 CUMB. L. REV. 365, 373 (1996)
(“Maintaining racial difference is not the fundamental goal.”).

149. Brownstein, supra note 44, at 141; see also, e. g Alan E. Brownstein, Interpreting the
Religion Clauses in Terms of Liberty, Equality, and Free Speech Values—A Critical Analysis of
“Neutrality Theory” and Charitable Choice, 13 NOTRE DAME J.L. ETHICS & PUB. POLY 243, 261
(1999). To be sure, the argument is not always stated this categorically. See, e.g., Berg, supra note
145, at 490 (“[T]here are reasons why neither ‘race-blindness’ nor ‘religion-blindness’ is a sound
constitutional ideal, reasons that are common to both subjects.”). But it does generally proceed
with suspicion toward the question of race consciousness as such. See, e.g., id. at 493 (“Race
blindness’ may . . . ultimately be too simplistic a standard for the equal protection guarantee, but
there is at least an arguable concept of equal protection that points to it.”).

150. Gotanda, supra note 106, at 4.

151.  Gotanda calls this “historical-race” and notes that such an understanding of race
“does assign substance to racial categories.” Id.

152.  Gotanda calls this “culture-race” and notes that such an understanding refers to the
culture, community, and consciousness of different racial groups. Id.

153.  See Carbado & Harris, supra note 101, at 1198 (contrasting notions of race as skin
color with “the notion that race is a structural and ideological force that employs social categories
to allocate benefits and burdens”).

154.  See Gotanda, supra note 106, at 4 (“This ‘unconnectedness’ is the defining character-
istic of formal-race.”). Taking those dimensions seriously more appropriately reflects the fact
that race is neither “an illusion we can somehow ‘get beyond,”” nor something essentialist, “ob-
jective and fixed, a biological given” but rather a complex “element of social structure.” OMI &
WINANT, supra note 9, at 112.

155.  See Brownstein, supra note 117, at 178-79 (describing race purely as “physical char-
acteristics”).

156. To give just one example, as Russell Robinson has explained, in part because of the
deep substantive influence of race on people’s lived reality throughout American history, Black
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A difference-denying approach, moreover, “neglects the positive aspects of
race, particularly the cultural components that distinguish us from one an-
other.”"*” Indeed, because of the structural dynamics of white supremacy that
make whiteness the unspoken norm in most contexts, ignoring people’s racial
differences tends to turn into an “assimilationist vision” that “would require
abolishing the distinctiveness that we attribute” to the “community, culture,
and consciousness” of non-white racial groups.'* “This is neither a race-neu-
tral nor a colorblind position”"** but instead generally reflects the preferences
of whites.'¢

A more multifaceted understanding of race would recognize that “the
complex and socially embedded character of race” often calls for a highly con-
textually situated difference-regarding approach—an approach that would re-
spect what Gotanda calls the “free exercise of race,” along with its
corresponding “establishment” limit that the government may not establish
racial subordination and white supremacy.'®! If such an approach were taken,
wouldn’t the following paragraph, taken from an author who has distin-
guished race and religion in the ways suggested above, also ring true if race
were substituted for religion?

Often, however, liberty and equality in law require that people of one faith
should be treated differently than people of another religion. Religious peo-
ple who are not similarly situated in their beliefs and practices should not be
treated as if they were fungible clones. In aspects of life in which religion
matters for particular faith communities, government rules that ignore reli-
gious distinctions coerce a false homogeneity among individuals who are dif-
ferent in fundamental ways. Religious liberty does not exist when the burden
of a law that interferes with the practice of one’s faith is ignored because the
law does not interfere with the majority of people who practice a different
faith. Religious equality is sacrificed when laws are tailored to accommodate
the needs of majoritarian or favored religions, but not minority or disfavored
faiths. A legal regime grounded on formal neutrality is inconsistent with this
core principle.!®?

A main benefit of taking an MFN approach in the context of racial equal-
ity would be that it would sharpen both government actors’ and courts’ ana-
Iytical focus on the right questions. For government actors, the questions
would be: (1) “Am I treating certain social interests more favorably than oth-

and white Americans have very different conceptualizations and perceptions of racial discrimi-
nation in society, a phenomenon Robinson calls “perceptual segregation.” Russell K. Robinson,
Perceptual Segregation, 108 COLUM. L. REV. 1093 (2008).

157.  Gotanda, supra note 106, at 56.

158. Id. at 59. As Gotanda notes, such an approach trends dangerously toward “cultural
genocide.” Id. at 60.

159. Carbado & Harris, supra note 101, at 1198.

160.  Flagg, supra note 129, at 957-59.

161. Gotanda, supra note 106, at 66-67.

162. Brownstein, supra note 117, at 186-87 (footnote omitted).
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ers in my decisionmaking? In other words, am I willing to live with underin-
clusion? If so, I have to make sure, given the importance of race in structuring
people’s lives, that I consider it as well.” (2) “How is race structuring different
people’s lives in relation to my decisionmaking, and how can I make sure that
I don’t create a racial preference as a result of this?” The second question is
highly context specific and may well justify taking race into account differently
for different groups of people because race structures their life experiences
differently in ways that matter to the specific government program at issue.
The fact that it would push constitutional jurisprudence more firmly toward
asking these important questions with more nuance would be a major benefit
of adopting an MFN approach with regard to race and not just with regard to
religion. Race and religion are surely not identical concepts.'®* But to use Chris
Lund’s term in a slightly different context, I believe that they are “similar
enough”®* in this context to allow for the conclusion that if the Supreme
Court’s goal were to treat constitutionally special aspects of life consistently,
it would have many good reasons to implement an MFN approach in the con-
text of race as well.'®

Moreover, the general justifications offered for the MEN theory in the re-
ligion context'®® also apply to the race context. As discussed above, ignoring
race but taking into consideration other life aspects, for example one’s legacy
status in the context of university admissions, implicitly devalues people for
whom race has shaped their position in relation to broad race-neutral univer-
sity admissions standards and for whom ignoring race will disadvantage
them.'®” There are also at least some situations in which race consciousness
arguably requires vicarious political protection. Precisely because it has the
potential to interfere with entrenched social hierarchies, the very idea of race
consciousness triggers deep racial resentment among many white Americans,
as evidenced by the dynamics of state constitutional initiatives that have out-
lawed it in some states.'¢® Provisions for considering legacy or donor or ath-
letic status generally do not trigger the same reaction, so categorical
opponents of race consciousness might have to reconsider their stance if con-
stitutional doctrine were to tie their availability to each other. And similarly,
the complexity of possible comparisons of the kinds of aspects of social life
that processes like university admissions could consider also justifies putting

163.  See, e.g., Case, supra note 80, at 330.

164. Cf Lund, supra note 44, at 486 (arguing that while religion “may not be uniquely spe-
cial,” it is “special enough” to receive heightened constitutional protection).

165. For a comparison of constitutional caselaw regarding race and religion outside of the
context of the MFN approach that properly distinguishes between intercategory and intracate-
gory questions and also homes in on the highly problematic nature of the Court’s approach to
racial equality that becomes visible when this comparison is made, see Spann, supra note 14, at
72-94.

166.  See supra notes 43-51 and accompanying text.

167.  See supra notes 100-112 and accompanying text.

168.  See, e.g., Samuel Weiss & Donald Kinder, Schuette and Antibalkanization, 26 WM. &
MARY BILL RTS. J. 693 (2018).
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race into an MFN category to ensure that the constitutionally special consid-
erations of racial equality are at the forefront of decisionmakers’ minds.

To sum up the above, the Court has come to conclude in the religion con-
text that the devaluing of religion, a constitutionally special aspect of social
experience, is an affront to constitutionally required dimensions of equality
and that an assertive approach, the “most favored nation” approach, is neces-
sary to protect this equality. If the Court was interested in the consistent ap-
plication of constitutional principles of equality, one would expect the Court
to apply a similar approach to racial equality. The fact that the Court is not
only not doing so but seems poised to push its jurisprudence in these two con-
texts conceptually further and further apart from each other is telling.

C. The Superordination of Whiteness

The main beneficiary of this constitutional inversion of approaches to
equality is whiteness. That is, through implementing this inversion into its
constitutional doctrine, the Court is contributing to the racial project of su-
perordinating whiteness by setting the interests of white Americans as the
normative baseline for what kinds of constitutional rights the Court will pro-
tect and how in both contexts. With respect to race consciousness in univer-
sity admissions, the Court’s restrictive approach benefits whiteness because it
puts extremely high doctrinal obstacles in the path of efforts whose goal is to
intervene in, and undo manifestations of, racial hierarchy in access to the in-
stitutions that provide the pathways to political power and economic success.
The doctrine pushes universities toward eliminating the consideration of race
in admissions, which often significantly reduces the representation of non-
white students.'® Moreover, by restricting the ways in which race can be con-
sidered, it imposes costs on applicants for whom race is a particularly mean-
ingful dimension of social experience, which also predominantly affects
people of color.'” By contrast, existing constitutional rules make it more eas-
ily justifiable for universities to consider categories of social life in admissions,
such as legacy status or relationships to donors, that, at least at universities
like Harvard but also more generally, predominantly benefit white appli-
cants.'”!

In the religion context, the Court protects the interests of white Ameri-
cans as the normative constitutional baseline, not through its choice of
whether to apply the MEN approach as such, but through its selectiveness of
when it applies the approach. As Nelson Tebbe has explored at some length,
in recent years, the Court has overwhelmingly used the MFN approach in

169. Students for Fair Admissions, Inc. v. Harvard Coll. (SFFA II), 980 F.3d 157, 180 (1st
Cir. 2020), cert. granted, 142 S. Ct. 895 (2022) (mem.) (noting the district court’s finding “that
eliminating race as a factor in admissions, without taking any remedial measures, would reduce
African American representation at Harvard from 14% to 6% and Hispanic representation from
14% to 9%”).

170.  See supra Section IL.A.

171.  See supra note 89.
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cases in which it benefitted the interests of “mainstream religious denomina-
tions—including the United States’ largest Christian groups, Roman Catholics
and Protestant Evangelicals.”'”? To the extent that those denominations cover
the vast majority of religious white Americans,'” constitutional doctrine pro-
tects their religious equality interests as normative. More telling, however, is
that the approach “was conspicuously absent”'’* from the Court’s toolkit
where it would have benefited the religious equality interests of a predomi-
nantly non-white group, namely those of Muslims in the “travel ban case” of
Trump v. Hawaii.'”® As Tebbe explores, separate from the fact that the Court
ignored clear evidence of anti-Muslim discriminatory intent in ways that it
has not ignored when the rights of white Christians are at stake,'”® the Court
also refused to apply the MFN approach in Trump when doing so would have
significantly complicated the Court’s facile dismissal of the legal challenges to
the travel ban."”” The Court chose instead to provide deference to the political
branches based on doctrines in immigration law'”® that themselves are
grounded in a long history of racism against non-white immigrants.'”

On the whole, the Court’s approach to equality in both the religion and
race contexts superordinates the interests of whiteness in a cumulative and
cross-contextual fashion. This is not the result of the consistent application of
constitutional principles. Even if arguments can be made to justify the Court’s
approach in each context in isolation, a critical doctrinal comparison across
contexts illuminates the novel ways in which the Court participates in the ra-
cial project of superordinating whiteness and thus contributes to the perpetu-
ation of a basic social system structured by white supremacy.

172.  Tebbe, supra note 17, at 2473.

173.  See PEwW RsCH. CTR., AMERICA’S CHANGING RELIGIOUS LANDSCAPE (2015), https://
www.pewforum.org/wp-content/uploads/sites/7/2015/05/RLS-08-26-full-report.pdf [perma.cc/
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178. 1388S. Ct. at 2418-19.
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Constitutional Law of Immigration, 46 UCLA L. REV. 1 (1998). My point here is not meant to be
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Newark, 170 F.3d 359, 366 (3d Cir. 1999).
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CONCLUSION

“The interpretation of particular constitutional provisions . . . must adapt
to changes that occur elsewhere in the constitutional matrix. At a minimum,
collateral changes raise important questions of interpretation.”'* The main
purpose of this Article was to point out the troubling direction for racial equal-
ity progress that the Supreme Court’s constitutional jurisprudence is taking
with respect to the intersection of two deeply important aspects of social life
in the United States—race and religion. From the standpoint of those who
believe that racial equality continues to be more aspiration than reality—as
evidenced by the dual pandemics of the COVID-19 virus that has exacerbated
many pre-existing racial inequalities and of police brutality that continues to
dehumanize communities of color, in particular the Black community'® —it
does seem hard to avoid the conclusion that we are in the middle of what is at
least an attempted “Second Redemption.”'®? The Supreme Court is contrib-
uting to this Second Redemption through a practice of constitutional inter-
pretation in the contexts of race and religion that this Article has described as
the superordination of whiteness. This approach prioritizes the interests of
whiteness, establishes them as the normative baseline that the Constitution
ought to and will protect, and thereby contributes to the perpetuation of a
racial hierarchy that is grounded in an ideology of white supremacy. We
should reject this trajectory, and forcefully so.

Just as the rise of the MEN approach in the context of constitutional reli-
gious equality rights but not in the context of racial equality rights illustrates
novel ways in which the superordination of whiteness and the process of
preservation-through-transformation proceed,'® it might also help to point
toward new ways in which we might attempt to challenge this trajectory. One
such way might be to intensify the conversations and collaborations between
scholars of race and religion who agree that the Court’s current trajectory,
when viewed cross-contextually across the areas of both race and religion, is
illegitimate. Religion scholars currently appear to have an increasing intellec-
tual influence on a majority of the Court, and the Court has cited them in
implementing the MEN approach discussed in Part I. Those same religion
scholars tend to not discuss, or to tentatively reject, that the MEN approach
also supports a more affirmative stance toward race-conscious approaches to
racial equality, as long proposed by racial equality scholars, who the Supreme
Court very much does not cite. If scholars were willing to coalesce around
scholarship that, through doctrinal intersectionality, aims to uncover the egal-
itarian potential of both lines of constitutional jurisprudence, might it make a
difference? Might it convince the Court that, properly conceived, an MEN ap-
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proach to questions of racial equality is appropriate and calls for a more con-
text-sensitive approach to the question of race consciousness as well? Perhaps,
and I believe this should be attempted.

Separately, President Biden created a commission on the study of the Su-
preme Court, some members of which have sharply criticized the Supreme
Court for being an institution that predominantly protects dominant interests
through its exercise of judicial review.'® The fact that the Court is engaging
in the superordination of whiteness in various contexts can and should
strengthen such critiques of the current practices of the Court and flow into
proposals for how to reform the institution.

Finally, from the standpoint of public opposition to the Court’s problem-
atic practices, one goal of exposing the Court’s superordination of whiteness
is to show that the fates of constitutionally protected groups and interests are
linked in important ways. Especially for white Christians, who have long been
accustomed to setting the standard for moral authority in the United States, it
will be important not to take a myopic view that is focused on legal victories
for narrowly defined religious interests. Instead, white Christians ought to fo-
cus on the overarching principles of equality and liberty that underwrite con-
stitutional protections for their own interests and that are constitutionally due
not just to them but also to those groups who are subordinated on the basis of
both race and religion. Anthea Butler puts the question bluntly in her recent
book: “Whom will you serve?”!®* She notes that even if evangelicals get every-
thing they currently say they want, racism will not be addressed. She thus calls
on evangelicals to take a broader view of their social obligations.'®¢ Perhaps
exposing the Court’s racial project of superordinating whiteness, as illustrated
by the Court refusing to provide the same equality protections to those who
are disadvantaged as a function of race as it provides to those who would oth-
erwise be disadvantaged as a function of their religion, will help convince
some to speak out and act against structural racism in whichever way might
be accessible to them. If the painful lessons of the First Redemption tell us
anything, those of us who oppose the Second Redemption will need all the
help we can get.
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