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statements to third parties while representing clients.' Moreover,
whether or not they are practicing law, lawyers violate Rule 8.4(c)
when they "engage in conduct involving dishonesty, fraud, deceit, or
misrepresentation.'3 6 A lawyer must ordinarily be honest even in
purely personal dealings because dishonesty may raise doubts about
the particular lawyer's integrity and about the bar's integrity gener-
ally, and because the public may put stock in lawyers' truthfulness
even when lawyers are not representing clients.'13 7 In other words,
there is a norm that the profession as a whole ought to defend the
truth, but how this plays out in any given context is governed by the
application of different rules, which demand varying degrees of candor.

Both during the impeachment proceedings and in their wake, there
was much public discussion of whether Attorney General Barr lied
about the Mueller report. The discussion illustrates that even when
lawyers are speaking based on personal knowledge, their ethical duty
of truthfulness has limitations. Barr wrote to Congress summarizing
the report's principal conclusions before it was released,3 8 and after-
wards some observers-including distinguished signatories to a highly
publicized complaint to Washington, D.C. disciplinary authorities-
asserted that Barr had engaged in dishonesty and deceit amounting to
a disciplinary violation."' But others characterized Barr's letter differ-
ently. Mueller himself responded tepidly that Barr's summary "did not
fully capture the [report's] context, nature, and substance.'4 0 Jack
Goldsmith defended Barr's letter, although acknowledging that it
could have been more carefully worded.'14 ' Benjamin Wittes thought it
was merely misleading-an exercise in "spin"-but not outright

135. See MODEL RiLES r. 4.1(a) ("In the course of representing aclient a lawyer shall not
knowingly ... make a false statement of material fact or law to a third person").

136. See id. r. 8.4(c) ("It is professional misconduct for a lawyer to ... engage in conduct
involving dishonesty, fraud, deceit or misrepresentation").

137. For a detailed analysis of the rules on lawyers' truthfulness and the exceptions, the
rationales for those rules, and the First Amendment problems they raise, see Bruce A. Green
& Rebecca Roiphe, Lawyers and the Lies They Tell, WASH. U. J. L. & POL'Y
(forthcoming 2022), https:H/papers.ssrn.comlsol3/papers.cfm?abstract_id=3982663 [https://
perma.cc/BDV5-X4YB] [hereinafter Green & Roiphe, Lawyers and the Lies].

138. Letter from Attorney General William P. Barr to Chairman Lindsey Graham et al.
(Mar. 24, 2019), https://www.lawfareblog.com/documentattorneygenera-barr-letter-
mueller-report [https://perma.cc[RR2M-P8QJ].

139. See supra note 24.
140. Letter from Special Counsel Robert S. Mueller, III to Attorney General William P.

Barr, Re: Report of the Special Counsel on the Investigation Into Russian Interference in the
2016 Presidential Election and Obstruction of Justice (Mar. 27, 2019) https://www.washing-
tonpost. com/context/special-counse-muellersletterto-attorney-general-barre32695eb-
c379-4696-845a-ib45ad32fffl/?itid=lk_inline_manual.2 [https://perma.cIWLU5-AJT8].

141. Jack Goldsmith, Thoughts on Barr and the Mueller Report, LAWFARE
(May 4, 2019, 2:50 PM), https://www.lawfareblog.comthoughts-barr-and-mueller-report
[https:H/perma.cc/TAG7-FXVQ].
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false.' Judge Walton, in an opinion on a Freedom of Information re-
quest, observed that Barr's

fail~ure] to provide a thorough representation of the findings set forth
in the Mueller Report, causes the Court to question whether Attorney
General Barr's intent was to create a one-sided narrative about the
Mueller Report-a narrative that is clearly in some respects substan-
tively at odds with the redacted version of the Mueller Report.'

The discussion illustrates that there is a gap between statements
that are "false ," "dishonest," or "deceitful," and therefore potentially
covered by the ethics rules, and those that are incomplete, unforthcom-
ing, or misleading but not false.144 There was room to argue whether
Barr's summary fell on one side of the line or the other.

Further, the rules' reference to false statements of "fact" excludes
statements of opinion."4 ' Barr's letter declared that the evidence
amassed by Mueller's team was insufficient to establish that Trump
obstructed justice. 4

1 Many with considerable experience as prosecu-
tors disagreed. But unlike Barr's statements allegedly misdescribing
Mueller's findings before the report came out, Barr's statements about
the strength of the evidence could not subject him to discipline. Even
if they were implausible, they were statements of opinion, not fact.

The "knowledge" requirement serves as another substantial limita-
tion on the rules governing lawyers' honesty. If a lawyer makes a state-
ment of fact that turns out to be false, the lawyer is not subject to dis-
cipline under Rule 3.3(a) or Rule 4.1(a) unless the lawyer knew the
assertion to be false. 14

7 In this respect, the rules run parallel to perjury

142. See, e.g., Benjamin Wittes, The Catastrophic Performance of Bill Barr, THE

ATLANTIC (May 2, 2019), https://www.theatlantic.comideas/archive/2019/O5fbill-barrs-per-
formance-was-catastrophic/588574/ [https://perma.cc[U59T-4JHG].

143. Elec. Priv. Info. Ctr. V. U.S. Dep't of Justice, 442 F. Supp. 3d 37, 49 (D.D.C. 2020).

144. MODEL RULES r. 8.4(c).

145. See, e.g., Off. of Disciplinary Counsel v. Barrish, 2005 Pa. LEXIS 3303, *16 (Pa.
2005)

Respondent did not violate RPC 4.1(a), which states that in the course of represent-

ing a client a lawyer shall not knowingly make a false statement of material fact or

law to a third person. Respondent published accusations on the Internet based on

his personal impressions and opinions that his case was fixed. These were not mate-
rial facts concerning the representation of his client.

There is a body of tort law drawing the distinction between fact and opinion. See, e.g.,

Oilman v. Evans, 750 F.2d 970, 979 (D.C. Cir. 1984) (en banc) (setting out factors for distin-
guishing statements of fact from opinion).

146. Letter from Attorney General William P. Barr to Chairman Lindsey Graham et al.

(Mar. 24, 2019), https://s3.documentcloud.org/documents/5779688/AG-March-
2 4-2 019-

Letter-to-House-and-Senate.pdf [https://perma.cc/Z8LUL-C2KVI.

147. A lawyer may conceivably be subject to discipline under some other rule, however,
for failing to take adequate care to ensure the accuracy of the lawyer's assertions. For exam-

ple, in Matter of Palmer, 2016 Calif. Op. LEXIS 2 (Jan. 6, 2016), the lawyer was subject to
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law, which does not subject individuals to prosecution for false testi-
mony that is merely negligent or even reckless.4 1 Like other lawyers
in the Trump Administration, Barr was criticized for misdirected loy-
alty. But ironically, this might provide an innocent explanation for any
falsehoods: Barr's overweening devotion to Trump may have so dis-
torted his judgment and perception that he believed what he was say-
ing.

And while the professional conduct rules may have held Barr to a
relatively high standard of honesty, because he was speaking about
the unreleased Mueller report from personal knowledge, the rules de-
manded less of other lawyers, who were advocates in the impeachment
proceedings. Although advocates may not knowingly present or rely on
a client's or witness's false testimony at trial, they are free to make
factual arguments that they personally disbelieve or know to be prob-
ably false as long as there "is a basis in ... fact for doing so that is not
frivolous." 49 Even if Trump's defense lawyers believed based on their
confidential conversations with him that he had obstructed justice or
colluded with Russia to influence the election, they were free to argue
the opposite based on the evidence, or absence of evidence, presented
to the Senate. In advocating, they were not presenting their personal
belief or knowledge-nor could they, because they were not trial wit-
nesses.150 Therefore, commentators were off-base in arguing that Cip-
ollone and Sekulow should be sanctioned for making false factual ar-
guments to the Senate.'5 '

Additionally, there is a category of performative speech that takes
lawyers outside the rules' reach altogether. This includes hyperbole
and puffery - speech that, as lawyers expect, no one will take seriously
or literally. So, for example, in settlement negotiations a lawyer's false
assertion to opposing counsel that the client will not accept less or pay
more than a particular amount is not regarded as a false statement of
material fact because, as the ABA has explained, "a certain amount of
posturing or puffery ... may be an acceptable convention" in that con-
text. 5 2 Much of Giuliani's defense of Trump in the media likely falls in
that category. Ellen Brotman, a legal ethicist, may have been right
that Giuliani was speaking falsely when, for example, he accused
Mueller of trying to frame the President,"5 ' but given the context, this

discipline for moral turpitude based on the lawyer's gross negligence in making false state-
ments in sworn affidavits.

148. See e.g., State v. Purnell, 735 A.2d 513, 517 (N.J. 1999) (listing the elements of a
perjury charge).

149. MODEL RULES r. 3.1.

150. See id. r. 3.4(d).

151. See supra note 129; see also supra notes 27 & 28.
152. ABA Comm. On Ethics & Pro. Resp., Formal Op. 370 (1993) (citing MODEL RULES

4.1 cmt. 2).

153. Brotman, supra note 128.
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was not just opinion and advocacy but conceivably hyperbole on which'
no one could reasonably rely. Insofar as Giuliani was performing in the
public arena, not advocating in court, his words might not subject him
to discipline for speaking falsely.1 4

Finally, because all of the lawyers' communications in question in-
volved political speech, courts would be reluctant to restrain or punish
the communications through the judicial enforcement of court-adopted
rules of professional conduct.155 Courts would generally be deferential
to professional conduct undertaken by federal public officials or by pri-
vate agents of the president, out of concern for principles of separation
of powers (in the case of federal courts) or federalism (in the case of
state courts).5 6 This is particularly true when, as in this case, the pro-
fessional conduct in question involves public speech on political ques-
tions, implicating core First Amendment free speech values. 157 To be
sure, the First Amendment ordinarily leaves courts latitude to regu-
late lawyers' false and misleading statements in the context of profes-

154. A New York appellate court took a different view regarding Giuliani's later false

statements in the media concerning the 2020 presidential election, finding that he was sub-

ject to discipline for those falsehoods as well as for those made in formal proceedings. The

court suspended him from law practice on an interim basis while disciplinary proceedings
were still pending. Matter of Giuliani, 146 N.Y.S.3d 266, 283-84 (2021).

155. Bruce A. Green & Rebecca Roiphe, As the Giuliani Case Goes Forward, Courts

Should Think Deeply About the First Amendment, WASH. POST. (June 25, 2021, 1:29 PM),
https://www. washingtonpost. co m/opinions/2021/06/25/suspend-giulianis-law-licendon'tont-
chill-free-speech] [https://perma.ccWLUS-AJT8].

156. See generally Kevin Hopkins, The Politics of Misconduct: Rethinking How We Reg-

ulate Lawyer-Politicians, 57 RUTGERS L. REV. 839 (2005) (discussing constitutional re-

straints on applying professional conduct rules to lawyers in politics). But see Brian Shep-
pard, The Ethics Resistance, 32 GEO. J. LEGAL ETHICS 235, 284-85 (2019) (arguing that the

Supremacy Clause has limited relevance to disciplinary complaints against lawyers in the
Trump administration).

157. See, e.g., Gentile v. State Bar of Nov., 501 U.S. 1030, 1030, 1034 (1991) (plurality

opinion of Kennedy, J.) (observing that the case, in which a criminal defense lawyer was

sanctioned for criticizing the police and prosecution during a press conference about a pend-
ing criminal case, "involves classic political speech"); Green & Roiphe, Lawyers and the Lies,
supra note 137 (analyzing whether the First Amendment forbids courts' imposition of pro-

fessional discipline when lawyers lie on about political issues in public fora). Commentators
have been dissatisfied with how courts interpret the First Amendment with regard to law-

yers' speech and have offered various alternative approaches. See generally Renee Newman
Knake, Attorney Advice and the First Amendment, 68 WASH. & LEE L. REV. 639 (2011) (main-

taining that lawyers' advice to clients deserves strong First Amendment protection); Peter

Margulies, Advocacy as a Race to the Bottom: Rethinking Limits on Lawyers'Free Speech, 43

U. MEM. L. REV. 319 (2012) (maintaining that lawyers' speech deserves less protection when
it endangers courts' role in democratic governance); Kathryn A. Sabbeth, Towards an Un-

derstanding of Litigation as Expression: Lessons from Guantanamo, 44 U.C. DAVIS L. REV.
1487 (2011) (arguing that the First Amendment should protect trial lawyers' speech when

litigation is employed as political expression); Margaret Tarkington, A Free Speech Right to

Impugn Judicial Integrity in Court Proceedings, 51 B.C. L. REV. 363 (2010) (arguing that

lawyers have a constitutional right to impugn judges' integrity); Margaret Tarkington, A

First Amendment Theory for Protecting Attorney Speech, 45 U.C. DAVIS L. REV. 27 (2011)

(arguing that the First Amendment should be interpreted to give special attention to law-

yers' speech in aid of securing clients' access to justice).
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sional representations, in order to protect clients and others from be-
ing misled and to protect the integrity of the judicial process. But
courts would hesitate to extend their regulatory authority to the public
and political arenas, where free speech interests are heightened and
courts have the least control and weakest claim of authority to estab-
lish expectations for candor. 15 8

II. THE PROBLEM WHEN LAWYERS COMMENT PUBLICLY ON

OTHER LAWYERS' ETHICS

It is a truism that, when it comes to lawyers' professional norms,
"[ic]ontext count[s]."159 As Part I illustrates, although lawyers in a given
U.S. jurisdiction are all subject to the same set of professional conduct
rules,160 the requirements vary depending on the role in which the law-
yer is acting or speaking. For example, greater candor is expected
when lawyers testify as witnesses or otherwise speak from personal
knowledge and belief than when they are advocating on behalf of cli-
ents; 16 1 likewise, expectations may differ for public lawyers as com-
pared with lawyers for private clients.6

1 Consequently, parties inter-
acting with a lawyer may be confused or misled if they do not under-
stand the lawyer's role at the time. To avoid false expectations or con-
fusion, lawyers must sometimes disclose the role in which they are

158. See Standing Comm. on Discipline of the U.S. Dist. Court for the Cent. Dist. of Cal-
ifornia v. Yagman, 55 F.3d 1430, 1443 (9th Cir. 1995) (extending First Amendment protec-
tion to a lawyer's criticism of a judge, and recognizing that justifications for restricting trial
lawyers' speech were inapplicable to a lawyer's assertions outside the context of a proceed-
ing); W. Bradley W~endel, Free Speech/for Lawyers, 28 HASTINGS CONST. L.Q. 305, 440 (2001)
("At a minimum, the First Amendment ought to be interpreted to protect lawyers who engage
in speech or expressive conduct that is 'reasonably designed or intended to contribute to
reasoned debate on issues of public concern."') (citation omitted). But see Ellen Yaroshefsky,
Regulation of Lawyers in Government Beyond the Client Representational Role, 33 NOTE
DAME L. ETHICS & PUB. POLY 151 (2019) (arguing that government lawyers should be disci-
plined for false public statements).

159. See, e.g., Bruce A. Green, Less is More: Teaching Legal Ethics in Context, 39 WM. &
MARY L. REV. 357 (1998) (discussing the value of contextual legal ethics courses rather than
survey courses); David B. Wilkins, Making Context Count: Regulating Lawyers After Kaye,
Scholer, 668S. CAL. L. REV. 1145, 1149-53 (1993) (discussing the importance of context for the
professional obligations of lawyers representing a bank before an administrative agency).

160. See Eli Wald, Resizing the Rules of Professional Conduct, 27 GEO. J. LEGAL ETHICS
227, 228 (2014) ("Not surprisingly, critics have long argued that the universal nature of the
Rules renders them conceptually anachronistic and practically useless, and have called for
the promulgation of rules of conduct more in tune with and sensitive to the increasingly
diverse realities practicing lawyers face.") (footnotes omitted).

161. See supra Part I.C.

162. See supra Part I.A.
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speaking,6 1 and must sometimes avoid serving in two different roles-

for example, as advocate and witness-in the same proceeding.'

The occasional ambiguity regarding a lawyer's role and the at-

tendant professional expectations is compounded for lawyers who com-

ment publicly on legal questions. It is generally clear that these law-

yers are not representing clients; they would be expected to disclose if

they were doing so. But that does not mean that no expectations flow

from the lawyer's role as pundit. For those who are law professors,
there may be expectations and norms of academic integrity and objec-

tivity.' 6' But even for those who are practitioners only, readers or view-

ers may expect that, because they are lawyers, they will speak truth-

fully, if not objectively-in the very least, avoiding "dishonesty, fraud,
deceit or misrepresentation," since the norms of the profession demand
that level of integrity even when lawyers have no client. 166

Confusion may arise, however, if the lawyers think of themselves

solely as public commentators, a role whose expectations are different
from those of lawyers, though may be equally context-dependent. A

high degree of accuracy and objectivity are expected of news-writers;
less objectivity but comparable factual accuracy are expected of edito-

rialists; it is likely that less accuracy and greater advocacy are toler-

ated of those who comment in blogs or other unmediated fora on social

media than of those who write op-eds in traditional media; and very

little is expected of those who are transparently political actors, such

as candidates for public office or their spokespersons, when they ex-

ploit a particular medium to pursue partisan ends. It may be unclear

in any given situation whether a lawyer or law professor's writings

should be taken as objective scholarship or news, as editorials, or as

partisan political rhetoric. As a result, readers or viewers may give
lawyers' commentary undue weight or, when it becomes clear that the

commentary is unreliable, lose confidence in lawyers' commentary as

a whole.

163. See MODEL RULES r. 1.13(f) (corporate lawyers may not mislead corporate constitu-

ents about their role); id. at r. 2.4(b) (third-party neutrals may not mislead parties about

their role); id. at r. 3.9 (lawyers appearing before legislatures or administrative agencies

must disclose when they are appearing in a representative capacity); id. at r. 4.3 (clients'

lawyers may not mislead unrepresented persons about their role).

164. See MODEL RULES r. 3.7; supra Part l.B.

165. For views on legal scholars' ethics in the internet era, see, for example, Draft Prin-

ciples of Scholarly Ethics, 101 MARQ. L. REV. 897 (2018); Carissa Byrne Hessick, Towards a

Series of Academic Norms for #LawProf Twitter, 101 MARQ. L. REV. 903 (2018). For earlier

views, see, for example, Rebecca S. Eisenberg, The Scholar as Advocate, 43 J. LEGAL EDUC.

391 (1993); Bruce A. Green, Reflections on the Ethics of Legal Academics: Law Schools as

MDPS; or, Should Law Professors Practice What They Teach?, 42 S. TEX. L. REV. 301, 329-

44 (2001). For trenchant critiques (of which there are many) of legal scholarship in general,

see, for example, Deborah Rhode, Legal Scholarship, 115 HARV. L. REV. 1327 (2002); Robin

West, The Contested Value of Normative Legal Scholarship, 66 J. LEGAL EDUC. 6 (2016).

166. MODEL RULES r. 8.4(c).

4812022]
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This Part explores the ambiguities of the lawyer-commentator role
and some dangers created when, in this ambiguous role, lawyers pub-
licly criticize other lawyers for violating ethics rules. Part A elaborates
on the different roles and expectations, while Part B focuses on two
particular dangers: first, that the public will be miseducated about the
practice of law and its professional norms and therefore harbor unre-
alistic expectations of lawyers in the public sphere; and, second, that
public confidence in the reliability of lawyer-commentary in general
will diminish, thereby undermining the credibility of future commen-
tary that is relatively objective and accurate.

A. Lawyer-Commentary and the Confusion of Professional,
Journalistic, and Political Norms

Lawyers engaged in public commentary may regard themselves in
any of several ways. They may think of themselves as political actors
who simply happen to be lawyers, comparable to lawyers who cam-
paign for public office (other than perhaps, offices such as attorney
general or district attorney that call for a law license). Alternatively,
they may regard their role as being like that of others who comment
on public events in a given medium such as in traditional newspapers,
in the editorial spaces of an on-line magazine or in one's own blog. Al-
ternatively, they may regard themselves as lawyers serving in a non-
representational capacity while contributing to public discourse from
their unique perspective as a lawyer. Some lawyer-commentators may
publicize the fact that they are lawyers, seeking to capitalize on the
additional credibility that comes with the role, while others may just
happen to have a bar card. Depending on the role, the lawyer's ap-
proach to commentary-in particular, the lawyer's fidelity to accuracy
and objectivity-may differ in ways that may not be obvious to the au-
dience, just as lawyers' approach may differ when speaking in their
personal capacity or as advocates on a client's behalf.

Suppose that lawyers decide to use their knowledge of the law and
persuasive ability to promote a favored candidate's election or to pro-
mote some other political end, such as the removal of an impeached
president or defense of a president who has been impeached. If the
lawyers were to think of themselves simply as political actors, produc-
ing writings for public consumption to achieve a political objective,
they would perceive few legal restraints beyond libel or copyright law,
and few social restraints. In politics, gloves come off. Politicians have
long told their own truths, engaging in what is commonly known as
"spin." It is not that elected officials are free to lie. They do, after all,
take an oath to uphold the laws and Constitution. 16 1 As fiduciaries,

167. 5 U.S.C. § 3331 (1966). The President is constitutionally required to take a similar
oath. See U.S. CONSTr. art. II, § 1, ci. 8.
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they have a responsibility to the public. 168 But few would be naive
enough to believe that politicians are fully committed to the truth, es-
pecially on the campaign trail. And those who are simply candidates,
or public supporters of candidates, may be even less restrained. Some
of the lawyer-commentators who discussed lawyers and legal ethics in
the impeachment proceedings may have been engaged in politics, pur-
suing purely political objectives via their commentary. Nothing would
have required them to disclose that conception of their role, however.
Further, they may have perceived that their writings would be more
persuasive if packaged as relatively objective expert analysis.

To the extent that lawyer-commentators are not politically engaged
but have taken a step back to comment as editorialists, a different set
of expectations would follow. Journalists have traditionally been gov-
erned by norms of objectivity, accuracy, independence, and accounta-
bility, although, unlike for lawyers, these norms are not codified and
enforceable.6 1 Perhaps they derive from a mutual understanding de-
veloped over time between the public and journalists themselves. The
expectations for opinion writers are somewhat different. However,
even if objectivity is not required, factual accuracy and independence
are. The public has historically relied on the media to enforce these
various expectations and to promote accurate public understandings
by helping to filter fact from fiction in public debate.7 0 Perhaps this is
what led many to adopt the term the "Fourth Estate" to describe the
press.7 1 However, today, individual journalists' and editorialists' fi-
delity to independence and factual accuracy, and the media's gatekeep-
ing role, are increasingly in tension with the reality of online journal-
ism and social media.72 With the growth of social media, commentary
is no longer the province of the elite few. Many citizens watch MSNBC,
CNN, or Fox News because of their take on a political debate, hearing,
or important news conference. And now commentators can weigh in
directly on Twitter or on their own blogs; they may be influential even

168. FIDUCIARY GOVERNMENT (Evan J. Criddle et al. eds., 2018) (analyzing the theoret-
ical basis and implications of public officials as fiduciaries).

169. SPJ Code of Ethics, SOC'Y OF PRO. JOURNALISTS (Sept. 6, 2014, 4:49 PM),
https://www.spj .org/ethicscode.asp.

170. See generally Derek Wilding & Peter Fray, The Impact of Digital Platforms on News

and Journalistic Content, U. TECH. SYDNEY, NSW, https://www.uts.edu.au/sites/de-
fault/files/2018- 12/CMT%2ONews%2oReport.pdf [https:H/perma.c/AV82-4W43].

171. Potter Stewart, "Or of the Press", 26 HASTINGS L. REV. 631, 633-34 (1975). The origin

of the term is not entirely clear, but Thomas Carlyle attributed it to a speech by Edmund

Burke before the Parliament in 1787. THOMAS CARLYLE, ON HEROES, HERO WORSHIP, AND

THE HEROIC IN HISTORY 139 (2013).

172. STEPHEN J.A. WARD, ETHICS AND THE MEDIA: AN INTRODUCTION 1-3 (2011). For a

discussion of how professions can evolve to develop a new branch with a separate set of norms

and expectations, see THE AMERICAN MEDICAL ETHICS REVOLUTION: HOW THE AMA'S CODE

OF ETHICS HAS TRANSFORMED PHYSICIANS' RELATIONSHIPS TO PATIENTS, PROFESSIONALS,
AND SOCIETY 144, 145-47 (Robert B. Baker, Ph.D. et al. eds., 1999).
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if they do not possess traditional credentials or adhere to traditional
journalistic norms.'173

When there were fewer media outlets, and those available played a
mediating role, it would have been harder to find an outlet for partisan
argument in disguise. But with the advent of social media and the
polarization of news sources, the media's credibility as gatekeeper has
diminished. Not everyone listens when a respected journalist from a
credible news outlet seeks to explain the facts behind a political pos-
ture. Instead, many people curate their news by following only certain
individuals and reporters on social media and listening or reading
news reports that conform to their political beliefs. 7 4 While this has
always been true to some extent, it has become more prevalent in re-
cent years.17'

The expectations for lawyers engaged in public discourse, whether
as educators or as advocates in the court of public opinion, differ from
those of journalists and opinion writers and even more so from those
of purely political actors. Lawyers, of course, are governed by the eth-
ics rules of the state in which they practice and other law governing
lawyers. As discussed, lawyers are subject to honesty requirements
both in176 and outside court, 77 all of which are enforceable. Fiduciary
obligations of loyalty and care are enforced through other rules.'7" And,
these normative expectations are often unclear and vary depending on
context.

The discussion in Part I illustrates a broader problem of lawyers'
public commentary on legal ethics. As we described, lawyers widely
commented about the conduct of other lawyers who were involved in
the impeachment hearings. Among other things, the commentary ad-
dressed whether those lawyers, such as the Attorney General or White
House Counsel, should be faulted for violating the rules of professional
conduct or broader professional norms. The nature of the lawyers' role
was of public importance and interest, and lawyers would seem to be

173. Ben Smith, The Rules of Debate Spin are Changing, and the Media is Losing Con-
trol, Buzz FEED NEWS (June 26, 2019, 3:56 PM), https://www.buzzfeednews.com/articleben-
smithldemocratic- debate -twitter [https://perma.cc/C3TY-CX54].

174. Studies show that exposing individuals to contrary views on social media actually
contrihutes to rather than alleviates political polarization. Christopher A. Bail et al., Expo-
sure to Opposing Views on Social Media Can Increase Political Polarization, PNAS
(Sept. 11, 2018), https://www.pnas.org/content/1 15/37/92 16?mod=articlejinline [https://
perma.cc/CZQ 6-ULXT] .

175. There is a debate about how much media exacerbates political polarization. See e.g.,
Gregory J. Martin & Ali Yurukoglu, Bias in Cable News: Persuasion and Polarization, 107
AMd. ECON. REV. 2565 (2017) (reviewing the literature and arguing that polarization has
worsened in the recent past).

176. MODEL RULES r. 3.3.

177. Id. r. 4.1, 8.4(a)-(c).

178. See e.g., id. r. 1.1 (competence), 1.4 (communication), 1.3 (diligence).

484



2022] IMPEACHING LEGAL ETHICS45

uniquely qualified to address it because the subject called for special-
ized knowledge of an area of law that may have been unfamiliar and

inaccessible to non-lawyers. But, in general, the lawyers' commentary
did not express the levels of care and accuracy that one would ordinar-
ily look for in a judicial opinion, an academic or professional-educa-
tional article, or even a legal brief where, notwithstanding the lack of

objectivity, accuracy is expected. The lawyer-commentators often ap-
peared to use professional conduct rules instrumentally and unrelia-
bly, as weapons in partisan attacks on other members of the bar in the
court of public opinion.17 9 We infer that some were politically motivated
and that even those who regarded themselves as removed from politics
did not feel restrained by their role as lawyers. Perhaps others got
caught up by the expectations of the medium in which they wrote or
spoke. To the extent that their audience had expectations regarding
the credibility, care, and expertise of lawyers, they were misled.

In the court of public opinion, unlike in a court of law, it is not easy
to redress lawyers' unfair use of professional conduct rules as weapons.
In private litigation, in contrast, when parties challenge opposing
counsel's professional conduct to gain a strategic advantage, there is

an objective arbiter to correct unreliable claims. Motions to disqualify
opposing counsel for conflicts of interest, or dramatic objections before
juries to an opposing counsel's misconduct, can serve a client's interest,
and lawyers can engage in excess. But in litigation, the judge will de-
cide whether the recusal motions have merit and issue a jury instruc-
tion to stem the damage of strategic objections regarding the conduct
of opposing counsel. In some situations, judges might admonish or
even sanction lawyers who are too free with their misconduct allega-
tions. In the public debate over lawyers in the impeachment proceed-
ings, however, there was no such mediating force.

One can understand both the allure of the lawyer-commentators'
role and the temptation to play by the relatively loose standards of the
media to which they contributed. Although most lawyer-commentators
are not financially compensated for occasional opinion pieces or ap-
pearances on network and cable television, the job has other rewards.
Having labored in relative obscurity, lawyers, such as those who are
academics or former prosecutors, might find the spotlight alluring and
perhaps even professionally useful. And their success may depend on
conforming to the expectations of the particular medium. It is not ob-
vious which set of norms the lawyer-commentators should adopt or
whether there should be a single set of norms for lawyers serving in
this role. Problems arise, however, when lawyers create false expecta-
tions..

179. See generally John Leubsdorf, Using Legal Ethics to Screw Your Enemies and Cli-

ents, 11 GEO. J. LEGAL ETHICS 831, 83 1-32 (1998) (arguing that certain uses of the profes-

sional conduct rules are themselves unethical).
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Ultimately, for the lawyer-commentators in the impeachment pro-
ceedings, as for most lawyers who comment in public about legal af-
fairs, any restraints directed at addressing these problems are likely
to be self-imposed. Disciplinary authorities have no history of proceed-
ing against lawyers who publish misleading commentary. Likewise,
there are no meaningful social restraints. In the impeachment pro-
ceedings, for example, there was no forum for lawyers' claims to be
tested and disproved. For example, neither the Senate nor the Chief
Justice, who presided over the Senate hearings, was asked to rule on
the propriety of lawyers who prosecuted or defended Trump or other
lawyers whose conduct was implicated.8 0 So, lawyers could comment
publicly in the media about lawyer-participants' ethics without fear of
later being proven wrong. Perhaps at some point, the organized bar
will coalesce around a set of normative expectations for lawyers serv-
ing as public commentators, but written standards ought not to be nec-
essary to develop a professional norm in this context. 18 ' Professional
conscience, reputation, and mutual understanding should themselves
suffice to establish basic expectations.

One approach would be for some or all lawyers to refrain from pub-
lic commentary altogether. One might take the view, for example, that
to avoid conveying expertise that they do not possess, lawyers should
not comment on topics they have not studied extensively.'"" This seems
too extreme, however, since lawyers can bring knowledge, expertise,
and context to public debate even when they are not experts in all rel-
evant areas of the law. 1 83

One might also argue that, as commentators on legal questions,
lawyers should strive for objectivity and accuracy, not use public me-
dia as advocates who "spin" or distort the law for political or other

180. See IMPEACHMENT OF DONALD J. TRUMP PRESIDENT OF THE UNITED STATES, supra
note 9.

181. The ABA has offered some guidance to lawyers who serve as commentators on pend-
ing criminal cases in particular. See ABA STANDARDS FOR CRIMINAL JUSTICE: FAIR TRIAL
AND PUBLIC DISCOURSE 8-2.4 (4th ed. 2013). The relevant Standard provides:

A lawyer who is serving as a legal commentator should strive to ensure that the
lawyer's commentary enhances the public's understanding of the criminal matter
and of the criminal justice system generally, promotes respect for the judicial system,
and does not materially prejudice the fair administration of justice, in the particular
case or in general. Id. at 8-2.4(b).

182. Ward Farnsworth, Talking Out of/School: Notes on the Transmission of Intellectual
Capital from the Legal Academy to Public Tribunals, 81 B.U. L. REV. 13, 14, 30-41 (2001)
(arguing that it is problematic that academics without expertise in the area signed the letter
urging against Clinton's impeachment); RICHARD A. POSNER, AN AFFAIR OF STATE: THE
INVESTIGATION, IMPEACHMENT, AND TRIAL OF PRESIDENT CLINTON 241-42 (1999) (criticizing
lawyers and academics who lacked expertise for signing on to a legal letter opposing the
impeachment of President Clinton).

183. See Hessick, supra note 165, at 916-18 (suggesting a set of norms for academics who
comment on Twitter).

486



2022] IMPEACHING LEGAL ETHICS48

ends. In an era when lines between truth and "truthiness" are some-
times blurred, and when even conventional news media are sometimes
condemned as purveyors of "fake news," the public would benefit from

being able to rely on lawyers as a corps of social and political commen-
tators who, by virtue of their legal training and commitment to integ-
rity as a professional value and trait of character, are straight shoot-

ers.184 But this, too, may demand too much. Lawyers have an interest
in advocating not only for clients but, outside the context of lawyer-

client relationships, for causes that are important to them. And advo-
cacy presupposes subjectivity and argumentation, not objective disqui-
sitions.

But at the very least, if the lawyers are not endeavoring to offer

objective, reliable views of the law, but are intending to engage in par-
tisan advocacy, they should disclose that, so that their audience is not

misled to overvalue lawyers' claims. Otherwise, when lawyers appear
as experts on television or use their credentials to write in print media,
their audience may not trust them to transcend ideological warfare by
employing legal expertise and knowledge relatively objectively.

Further, even when using public media as an outlet for advocacy,
lawyers should exercise some restraint in how they talk about the law

and facts. We derive this norm not directly from the rules of profes-
sional conduct but from the role that we believe lawyers ought to play
in society, which we outline below. Even when lawyers are transpar-

ently advocating a cause, they will be expected to advocate within lim-
its, as lawyers do for clients in the courtroom. While they will not be

objective, they have some obligation of candor. Lawyer-commentators
should aim to clarify, not obfuscate, the legal standards about which
they write and speak. When discussing legal ethics, for example, they
should explain where the rules fail to give a clear answer rather than
make it seem as if the rules dictate the outcome that these commenta-
tors (or their media outlet) would like. Further, lawyer-commentators
should be sparing in their accusations of professional misconduct, re-

serving such public criticism for situations in which other lawyers
have crossed a clearly established ethical line.

B. The Dangers of Employing Legal Ethics Instrumentally in
Public Commentary

This section highlights some dangers when lawyer-commentators
employ professional conduct rules instrumentally and, as a result, mis-
leadingly, to criticize lawyers in public life, as some commentators did
in the impeachment proceedings. First, these commentators may give

184. For a satirical look at this problem, see Joseph Bernstein, Bad News, HARPER'S

MVAG. (Sept. 2021), https://harpers.org/archive/20
2 1/09[bad-news-selling-the-story-of-disin-

formation! [https://perma.ce/LU5A-WZH4].
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the public a distorted understanding of the professional norms and fo-
cus the public on the wrong questions. Second, these commentators
may undermine confidence in lawyers' future public commentary gen-
erally, and particularly in commentary on the professional conduct
rules and norms, even when legitimate critiques are later offered. They
may also undermine the efficacy of lawyer regulation more generally
if the rules are seen as malleable and subject to political bias.

1. Diminished Public Understanding of the Legal Profession

It is important that, as an aspect of civics education, the public un-
derstand what lawyers do and what is expected of them. After all, the
rule of law is, in part, upheld by lawyers who act as referees inside. and
outside the courtroom. When lawyers write or speak about other law-
yers' work in the national public spotlight, as in the first Trump im-
peachment proceedings, lawyer-commentators have the chance to ed-
ucate the public about the legal profession's rules and norms. But
when lawyer-commentators mischaracterize the professional expecta-
tions, the dangers include not just public misunderstanding but public
disappointment that institutions are not enforcing the norms, as ex-
plicated by lawyer-commentators. This disappointment can translate
into disaffection or distrust of law and legal institutions, which is de-
stabilizing. Further, the public may be unable to judge genuine ques-
tions regarding lawyers' work and the legal profession, if the public is
misled to believe that professional conduct rules provide a way to judge
the ultimate justness of a client's cause. Lawyers' commentary regard-
ing the impeachment proceedings offers several illustrations of this
problem.

The first problem was that much of the criticism masked valid
moral critiques as objective professional ones. It would have been fine
to criticize lawyers-for example, those defending President Trump-
for their choice of client. Although a central principle of the rule of law
is that even unpopular clients deserve a lawyer,'18' lawyers generally
may choose whom to represent and may therefore be held accountable
for their choices. Professors Monroe Freedman and Michael Tigar fa-
mously debated this issue,186 with Freedman concluding that lawyers

185. Daniel H. Pollitt, The Hazard of Being Undone, 43 N.C. L. REV. 9, 10 (1964) (re-
counting how state bar authorities pursued charges of unethical conduct against a lawyer
when in fact members of the bar were punishing the lawyer for representing unpopular cli-
ents); see also MODEL RULES r. 1.2(b) (stating that representation does not constitute "en-
dorsement of the client's political, economic, social, or moral views or activities."); see gener-
ally How CAN You REPRESENT THOSE PEOPLE? (Abbe Smith & Monroe H. Freedman, eds.
2013) (compiling essays addressing the question of how lawyers represent unpopular cli-
ents).

186. Monroe H. Freedman, Must You Be the Devil's Advocate? LEGAL TIMES (Aug. 23,
1993); Michael E. Tigar, Setting the Record Straight on the Defense of John Demjanjuk,
LEGAL TIMES (Sept. 6, 1993). Others have weighed in on this debate. David Luban has ar-
gued that lawyers must choose clients whose goals are most consistent with ordinary moral
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are morally obligated to justify their clientele.187 A lawyer-commenta-
tor on the left who agreed with Freedman might have raised moral
questions about the decision to serve as White House Counsel or to
serve President Trump personally. But it would be misleading to con-
vey that it violates professional conduct rules to represent discredited
clients, assuming the lawyer pursues their lawful objectives by lawful
means.88

Lawyer-commentators who unfairly accused the President's law-
yers of ethical improprieties purveyed a misunderstanding about pro-
fessional conduct rules while distracting the public from potentially
legitimate moral concerns about particular clients and their causes.
This sort of unfair critique may deter future lawyers from representing
unpopular clients out of concern that they will be subject to baseless
public accusations of professional impropriety by lawyers who exploit
their own presumed expertise and objectivity. No lawyer is immune
from reputational damage. In fact, part of the way self-regulation
works is by trading off a lawyer's interest in preserving his reputation
among potential clients, courts, and colleagues.89

Criticizing a lawyer for his choice of client, rather than for supposed
ethics violations, may also deter that lawyer from representing unpop-
ular clients in the future, but at least the lawyer can defend his con-
duct directly. He can offer a public justification for his choice of client,
as Freedman urged,190 or he can justify the decision on other grounds,
such as by referring back to the basic principle that even the most des-
pised person deserves a lawyer. 91 But if the lawyer is criticized by
those who appear to have expertise and authority on the grounds that
he is not adhering to professional duties in representing that client, it
becomes much more difficult to address the underlying concern.

norms. DAVID LUBAN, LAWYERS AND JUSTICE: AN ETHICAL STUDY 129-133 (1988). See also

W. Bradley Wendel, Institutional and Individual Justification in Legal Ethics: The Problem

of Client Selection, 34 HOF5TRA L. REV. 987, 991-92 (2006) (arguing that there ought to be

some limits on client selection).

187. Monroe H. Freedman, The Lawyer's Moral Obligation of Justification, 74 TEX. L.

REV. 111, 111-12 (1995) [hereinafter, Freedman, Lawyer's Moral Obligation].

188. This controversy was well reported when senior Pentagon official Charles Stimson

attacked law firms for representing terrorism suspects detained in Guantanamo Bay. Neil

A. Lewis, Official Attacks Top Law Firms Over Detainees, N.Y. TIMES (Jan. 13, 2007),
https://www.nytimes.com/2007/0 1/13/washington/l3gitmo.html Ilhttps://perma.ccfN5XV-
246S].

189. W. Bradley Wendel, Informal Methods of Enhancing the Accountability of Lawyers,
54 S.C. L. REV. 967, 969-70 (2003).

190. Michael Tigar responded in this way by defending his choice to represent John

Demjanjuk, a Nazi war criminal. See Tigar, supra note 186.

191. David Luban provides a good example of this direct form of criticism. Instead of

accusing government lawyers of misconduct in their representation, he directly argued

that lawyers should not join the Trump administration because of the nature of the client.

David Luban, The Case Against Serving in the Trump Administration, SLATE

(Nov. 15, 2016, 2:29 PM), https://slate.com/news-and-politics/2016/1 1/career-civil-servants-

should- not- serve -in-the -trump -administration.html [https://perma.cc/7HPW-T7JN].

4892022]


