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ABSTRACT

Persons institutionalized in forensic psychiatric facilities have been
hidden from the public view for decades—physically, socially, and legally.
This reality must be radically reconsidered in light of the ratification of the
United Nations’ Convention on the Rights of Persons with Disabilities
(“CRPD”), the first legally binding instrument devoted to the
comprehensive protection of the rights of persons with disabilities. There
has been, however, virtually no attention paid by criminologists to the
potential impact of this Convention on forensic populations. In this paper,
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we will focus on a series of core issues—including the lack of attorneys and
advocates who represent this population, the lack of scholarly interest in
this matter, and the conditions common to many forensic facilities—all
through the prism of therapeutic jurisprudence (“TJ”). Additionally, we
will explore the reasons why this population is often left behind and why it
is essential that criminologists begin to take this issue seriously.
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[ INTRODUCTION

Persons institutionalized in forensic psychiatric facilities have been
hidden from the public view for decades—physically, socially, and legally.!
The forensic population® also faces multiple forms of discrimination, both

! See generally Maya Sabatello, Where Have the Rights of Forensic Patients Gone?, 109 AM.
Soc’Y INT’L L. PROC. 77, 78 (2015) (noting that forensic patients have largely remained invisible
throughout the drafting process and aftermath of the CRPD).

2 See Michael L. Perlin & Meredith R. Schriver, “You That Hide Behind Walls ”: The Relationship
Between the Convention on the Rights of Persons with Disabilities and the Convention Against
Torture and the Treatment of Institutionalized Forensic Patients, in TORTURE IN HEALTH-CARE
SETTINGS: REFLECTIONS ON THE SPECIAL RAPPORTEUR ON TORTURE’S 2013 THEMATIC REPORT
197 (Am. Univ. Ctr. Hum. Rts. & Humanitarian L. 2014) [hereinafter You That Hide Behind
Walls] (discussing that forensic populations enconipass “mostly those awaiting incompetency-to-
stand trial determinations, those found permanently incompetent to stand trial, those who had been
acquitted by reason of insanity, and, in some jurisdictions, individuals transferred from
correctional facilities”).
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as a result of their criminal histories® and their mental illnesses.* Moreover,
the conditions in such facilities are “even more abysmal than in civil
facilities.”™ This reality must be radically reconsidered in light of the
ratification of the United Nations’ Convention on the Rights of Persons with
Disabilities (“CRPD”),° the first legally binding instrument devoted to the
comprehensive protection of the rights of persons with disabilities.’

3 See generally Michael L. Perlin, “God Said to Abraham/Kill Me a Son”: Why the Insanity
Defense and the Incompetency Status Are Compatible with and Required by the Convention on
the Rights of Persons with Disabilities and Basic Principles of Therapeutic Jurisprudence, 54 AM.
CRIM. L. REV. 477, 488-516 (2017) [hereinafter Insanity Defense and the Incompetency Status|
(discussing how a determination or evaluation of incompetency to stand trial in no way is an
admission or indicia of guilt, but rather, a finding that the person in question cannot consult with
counsel or understand the proceedings against him). Nonetheless, most assume the raising of this
status (not a defense) is an admission of guilt to the underlying charge. Id at 489. See generally
AMERICAN BAR ASSOCIATION, STANDARDS FOR CRIMINAL JUSTICE, CRIMINAL JUSTICE
MENTAL HEALTH STANDARDS ch. 7, pt. IV (AM. BAR ASS’N 2016) (noting that the doctrine of
incompetence to stand trial “has no bearing on guilt or innocence”).

# 1t is important to note that a significant number of persons in forensic facilities are not mentally
ill but are intellectually disabled. See Jill Diane Stinson & Sharon Bradford Robbins,
Characteristics of People with Intellectual Disabilities in a Secure U.S. Forensic Hospital, 7 I.
MENTAL HEALTH RSCH. INTELL. DISABILITIES 337, 339 (2014). Such patients were found to
comprise 12.8% of all patients with forensic involvement, but there has still been minimal focus
on the high rates of abuse and neglect experienced by this population. Y. Lunsky, C. Gracey, C.
Koegl, E. Bradley, J. Durbin & P. Raina, The Clinical Profile and Service Needs of Psychiatric
Inpatients with Intellectual Disabilities and Forensic Involvement, 17 PSYCH. CRIME & L. 9, 19—
20 (2011); see also W. Glaser & D. Florio, Beyond Specialist Programmes: A Study of the Needs
of Offenders with Intellectual Disability Requiring Psychiatric Attention 48 J. INTELL. DISABILITY
RscH. 591, 592 (2004).

5 See, e.g., Michael L. Perlin, “4 Change Is Gonna Come”: The Implications of the United Nations
Convention on the Rights of Persons with Disabilities for the Domestic Practice of Constitutional
Mental Disability Law, 29 N. ILL. UNIV. L. REV. 483, 492 (2009) [hereinafter 4 Change Is Gonna
Come].

6 Convention on the Rights of Persons with Disabilities, opened for signature Dec. 13, 2006, 2515
U.N.T.S. 3 [hereinafter CRPD] (signed by President Barack Obama in July 2009, but not ratified
by Congress).

7 See generally Michael L. Perlin & Eva Szeli, Mental Health Law and Human Rights: Evolution
and Contemporary Challenges, in MENTAL HEALTH AND HUMAN RIGHTS: VISION, PRAXIS, AND
COURAGE 80 (Michael Dudley et al. eds., 2012) [hereinafter Contemporary Challenges]
(discussing the CRPD and the expansion of human rights in disability law in the international
context); MICHAEL L. PERLIN, INTERNATIONAL HUMAN RIGHTS AND MENTAL DISABILITY LAW:
WHEN THE SILENCED ARE HEARD (2011) [hereinafter WHEN THE SILENCED ARE HEARD]
(examining the mistreatment of people with mental disabilities globally and identifying universal
factors that contaminate mental disability law); Michael L. Perlin & Eva Szeli, Article 14: Liberty
and Security of the Person, in THE UN CONVENTION ON THE RIGHTS OF PERSONS WITH
DISABILITIES: A COMMENTARY 402 (Ilias Bantekas et al. eds., 2018) (discussing Article 14 of the
CRPD, which addresses the fundamental right of liberty and security). See Iusanity Defense and
the Incompetency Status, supra note 3, at 494504, for a discussion on the potential impact of the
General Comment on the CRPD, which requires the abolition of the insanity defense and the
incompetency status on this population.
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In other scholarly works, two of the co-authors—separately, together,
and with others (both lawyers and forensic psychologists)—have begun to
consider the impact of this Convention on this population and the changes
that must be made in forensic facilities so as to comport with these recent
developments in international human rights law.® There has been, however,
virtually no attention paid by criminologists—or by scholarly criminology
journals—to the potential impact of this Convention on forensic
populations.” In this paper, we will highlight some of the key issues that
must be examined in this context, examine them through the lens of
therapeutic jurisprudence (“TJ”), and offer some suggestions for future
explorations in this area.

As we will note, there is a significant lack of attorneys and advocates
available to represent this population. What is especially distressing is the

8 See, e.g., You That Hide Behind Walls, supra note 2; Insanity Defense and the Incompetency
Status, supra note 3; Contemporary Challenges, supra note 7; WHEN THE SILENCED ARE HEARD,
supra note 7; Michael L. Perlin & Alison J. Lynch, “A/] His Sexless Patients”: Persons with
Mental Disabilities and the Competence to Have Sex, 89 WASH. L. REv. 257, 273-77 (2014)
[hereinafter Sexless Patients]; Michael L. Perlin & Alison I. Lynch, “Love Is Just a Four-Letter
Word”: Sexuality, International Human Rights, and Therapeutic Jurisprudence, 1 CANADIAN J.
COMPAR. & CONTEMP. L. 9, 12-16 (2015) [hereinafter Love Is Just a Four-Letter Word]; Michael
L. Perlin & Alison Julia Lynch, “Toiling in the Danger and in the Morals of Despair”: Risk,
Security, Danger, the Constitution, and the Clinician’s Dilemma, 5 IND. ].L. & SOC. EQUAL. 409,
428-40 (2017) [hereinafter Toiling in the Danger]; Astrid Birgden & Michael L. Perlin, “Where
the Home in the Valley Meets the Damp Dirty Prison”: A Human Rights Perspective on
Therapeutic Jurisprudence and the Role of Forensic Psychologists in Correctional Settings, 14
AGGRESSION & VIOLENT BEHAV. 256, 257 (2009) [hereinafter Home in the Valley]; Astrid
Birgden & Michael L. Perlin, “Tolling for the Luckless, the Abandoned and Forsaked”:
Community Safety, Therapeutic Jurisprudence and International Human Rights Law as Applied
to Prisoners and Detainees, 13 LEGAL & CRIMINOLOGICAL PSYCH. 231 (2008) [hereinafter
Tolling for the Luckless].

9 There is virtually no scholarly attention paid in the legal literature to this population at all.
Westlaw searches (using the Journal and Law Reviews database, which includes hundreds of law
reviews, bar journals, and continuing legal education materials) for <“forensic hospital” /s
condition>, and for <forensic +2 hospital facility institution /s hidden> revealed not a single
relevant article. The authors completed this search on April 6, 2022. On the potential impact of
the CRPD on correctional inmates, see Michael L. Perlin & Henry A. Dlugacz, It 's Doom Alone
that Counts: Can International Human Rights Law Be an Effective Source of Rights in
Correctional Conditions Litigation?, 27 BEHAV. SCL. & L. 675, 676-92 (2009). On the impact of
international human rights law in general on this population, see Rick Lines, The Right to Health
of Prisoners in International Human Rights Law, 4 INT’L J. PRISONER HEALTH 3, 20, 33-35
(2008). On the potential impact of the CRPD on the practice of forensic psychology, see Michael
L. Perlin, ‘With Faces Hidden While the Walls Were Tightening’: Applying International Human
Rights Standards to Forensic Psychology, 7 U.S.-CHINA L. REV. 1, 11 (2010); Michael L. Perlin,
“Your Old Road Is/Rapidly Agin’”: International Human Rights Standards and Their Impact on
Forensic Psychologists, the Practice of Forensic Psychology, and the Conditions of
Institutionalization of Persons with Mental Disabilities, 17 WASH. UNIV. GLOBAL STUD. L. REV.
79, 83 (2018).



2022] DISTANT SHIPS OF LIBERTY 377

lack of attention paid by the “psychiatric survivor” movement'? to this issue
and to the special problems faced by forensic patients who are intellectually
disabled. We will briefly explore the reasons why this population is often
left behind as new paradigms in mental health and human rights continue to
emerge. But again, this does not appear to be a topic of significant interest
to criminologists and criminal justice scholars.

We approach the issues in this manner. First, in Part II, we discuss
forensic facilities and how forensic patients are often ignored in much of
the significant litigation. Then, in Part I1I, we examine the CRPD and other
relevant international human rights law in the context of the focus of this
paper. In Part IV, we question why organized criminology has been so
silent about the underlying problems. Following that, in Part V, we explain
the significance of TJ to the issues under discussion. Finally, in Part VI, we
conclude with some suggestions as to how the issues and problems we raise
can be remediated.

Our title comes from this couplet in a relatively unknown (but
nonetheless powerful) song of Bob Dylan’s, Caribbean Wind.

And them distant ships of liberty on them iron waves so
bold and free/
Bringing everything that’s near to me nearer to the fire.!

Critics have characterized the image of “ships” in Dylan’s writings as
“[oJne of Dylan’s prophesies, optimistic and vengeful in heralding the day
when evil will be purged.”'? The use of the word “wind” in the title is
seen as “the metaphor for change.”’> We believe that the conditions in
many (perhaps most) forensic facilities around the world are “evil,” and
we believe that change is needed. We thus incorporate this line into our
title in the hopes that new policies—quoting the lyric, “bold and free”—
will soon come into place.

10 See infia note 74 and accompanying text.

"' Dylan has sung it in concert only once, some forty years ago. See Carribean Wind,
BOBDYLAN.COM, https://www.bobdylan.convsongs/caribbean-wind/ [https://perma.cc/DASU-
LNES].

12 paul Robert Thomas, Bob Dylan’s ‘Caribbean Wind’, PAULLYRICS.COM (2019),
http://www.paullyrics.com/bob-dylans-caribbean-wind/ [perma.cc/534F-67FB].

13 Tony Attwood, Caribbean Wind: Dylan’s Ever Changing Song That Never Made the Never
Ending Touwr, UNTOLD DYLAN (Aug. 3, 2013), hittp:/bob-dylan.org.uk/archives/440
[https://perma.cc/TY8L-XGDK].
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II. FORENSIC FACILITIES

Persons institutionalized in psychiatric institutions and facilities for
persons with intellectual disabilities have always been hidden from view.'
These facilities were often constructed far from major urban centers,
making the availability of transportation to such institutions limited. Those
who were locked up were, to the public, faceless and often seen as less than
human.'> Although there were sporadic exposés in the nineteenth century,
and then later in the mid-twentieth century,!® it was not until the early 1970s
(when the civil rights revolution reached psychiatric hospitals and facilities
for persons with intellectual disabilities) that there was any true public
awareness of the conditions in such facilities.!”

A series of court cases brought by young public interest lawyers in
both the United States and Western Europe shone a harsh light on the brutal
and inhuman conditions in such facilities in the early and mid-1970s.!"® One
expert referred to the Pennhurst State School, in suburban Philadelphia, as
“a Dachau, without ovens.”’ These cases led to the predictable
empowerment of blue-ribbon commissions, the issuance of lengthy reports
excoriating states for the shameful conditions in which individuals were
treated, and eventually, albeit tardily, the legislative passage of so-called
“Patients’ Bills of Rights.”®® The Patients’ Bills of Rights created

14 See LAURIE AHERN & ERIC ROSENTHAL, MENTAL DISABILITY RTS. INT’L, HIDDEN
SUFFERING: ROMANIA’S SEGREGATION AND ABUSE OF INFANTS AND CHILDREN WITH
DISABILITIES (2006) (reporting on human rights abuses against children with disabilities in
institutions in Romania). See generally WHEN THE SILENCED ARE HEARD, supra note 7.

15 See, e. 2., MICHAEL L. PERLIN, THE HIDDEN PREJUDICE: MENTAL DISABILITY ON TRIAL 43
(2000) (discussing sanist myths depicting persons with intellectual disabilities as “different” and
“less than human”); Evelyn W. Lusthaus, Involuntary Euthanasia and Current Attempts to Define
Persons with Mental Retardation as Less Than Human, 23 MENTAL RETARDATION 148 (1985).
16 See MICHAEL L. PERLIN & HEATHER ELLIS CUucCoLO, 1 MENTAL DISABILITY LAW: CIVIL AND
CRIMINAL § 3-2.2 (2021) (discussing reform work of Dorothea Dix, E.P.W. Packard, and Albert
Deutsch).

17 See, e.g., Michael L. Perlin, State Constitutions and Statutes as Sources of Rights for the
Mentally Disabled: The Last Frontier?, 20 LOY. L.A. L. REV. 1249, 1250-51 (1987).

18 See PERLIN & CUCOLO, supra note 16, § 1-2.1.1; see also MICHAEL L. PERLIN, ARLENE S.
KANTER, MARY PAT TREUHART, EVA SZELI & KRIS GLENDHILL, INTERNATIONAL HUMAN
RIGHTS & COMPARATIVE MENTAL DISABILITY LAW 451-782 (2006).

19 1 EoPOLD LIPPMAN & 1. IGNANCY GOLDBERG, RIGHT TO EDUCATION: ANATOMY OF THE
PENNSYLVANIA CASE AND ITS IMPLICATION FOR EXCEPTIONAL CHILDREN 17 (Frances P.
Connor ed., 1973), reprinted in Michael L. Perlin, Competency, Deinstitutionalization, and
Homelessness: A Story of Marginalization, 28 HOUS. L. REV. 63, 100 n.215 (1991).

20 See PERLIN & CUCOLO, supra note 16, § 7-7.
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substantive and procedural protection for those in danger of being deprived
of their liberty and for those who had been so deprived.”!

A similar progression was occurring in Western Europe at this time
and community-based treatment was scrutinized and discussed in
government policies known as “Better Services for the Mentally 11I” and
“Community Care with Special Reference to Mentally Il and Mentally
Handicapped [P]eople.”® Perhaps as a by-product of all of this, those
individuals who had been hidden and whose voices had been silenced began
to raise their voices to protest the dehumanization of the conditions in which
they had been confined.??

Much of the case law ignores forensic patients entirely.?* By and large
(although not exclusively®), the facilities subject to this litigation and the
concomitant press scrutiny’® mostly housed patients who had never been
charged with or tried on criminal charges. Interestingly and ironically, this

21 See, e.g., Michael L. Perlin, “Everybody Is Making Love/Or Else Expecting Rain”: Considering
the Sexual Autonomy Rights of Persons Institutionalized Because of Mental Disability in Forensic
Hospitals and in Asia, 83 WASH. L. REV. 481, 487 (2008) [hereinafter Sexual Autonomy Rights of
Persons Institutionalized).

2 Helen Killaspy, From the Asylum to Community Care: Learning from Experience, 79 BRITISH
MED. BULL. 245, 249 (2007).

2 The involvement of such groups in test case litigation—exercising the right of self-
determination in an effort to control their own destinies to the greatest extent possible—is a major
development that cannot be overlooked by any participant in subsequent mental disability
litigation. See, e.g., JUDI CHAMBERLIN, ON OUR OWN: PATIENT-CONTROLLED ALTERNATIVES
TO THE MENTAL HEALTH SYSTEM (1978) (discussing how advocates can create more patient-
controlled mental health facilities as an alternative to traditional mental health hospitals, where
patients are often alienated, ignored, or overmedicated); Neal Milner, The Right to Refuse
Treatment: Four Case Studies of Legal Mobilization, 21 L. & SOC’Y REV. 447 (1987) (discussing
impact of ex-patient groups on course of right to refuse treatment litigation); Judi Chamberlin &
Joseph A. Rogers, Planning a Community-Based Mental Health System: Perspective of Service
Recipients, 45 AM. PSYCH. 1241, 1241 (1990); Symposium, Challenging the Therapeutic State:
Critical Perspectives of Psychiatry and the Mental Health System, 11 J. MIND & BEHAvV. 247
(1990); Peter Margulies, The Cognitive Politics of Professional Conflict: Law Reform, Mental
Health Treatment Technology, and Citizen Self-Governance, 5 HARV. IL. & TECH. 25, 56-57
n.132 (1992). See Symposium, Challenging the Therapeutic State, Part Two: Further
Disquisitions on the Mental Health System, 15 J. MIND & BEHAV. 1 (1994) (surveying on the
various kinds of historical challenges faced by people with intellectual disabilities and their impact
on such population); Jennifer Honig & Susan Fendell, Meeting the Needs of Female Trauma
Survivors: The Effectiveness of the Massachusetts Mental Health Managed Care System, 15
BERKELEY WOMEN’S L.J. 161, 184-85 (2000).

24 See Sexual Autonomy Righis of Persons Institutionalized, supra note 21, at 488.

2 See, e.g., Davis v. Watkins, 384 F. Supp. 1196, 1201-02 (N.D. Ohio 1974); see also Sexual
Autonomy Rights of Persons Institutionalized, supra note 21, at 488 (“Of the important [first
generation right-to-treatment institutional conditions cases], forensic patients were part of the
plaintiff class only in the Ohio case of Davis v. Watkins.”). For a full discussion of Davis v.
Watkins, see PERLIN & CUCOLO, supra note 16, § 7-3.2.

%6 For the role of the press, see Paul Davis, Wyatt v. Stickney. Did We Get It Right This Time?,
35 L. & PsycH. REv. 143, 153 (2011).
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fact is discordant with the false “ordinary common sense”?’ that “[m]ost
mentally ill individuals are dangerous and frightening [and] are invariably
more dangerous than non-mentally ill persons.””® Even in the hidden world
of those institutionalized because of psychiatric disability (or alleged
disability), forensic patients—mostly those awaiting incompetency-to-
stand trial determinations, those found permanently incompetent to stand
trial, those who had been acquitted by reason of insanity, and in some
jurisdictions, individuals transferred from correctional facilities—remain
the most hidden.

III. THE CRPD AND INTERNATIONAL HUMAN RIGHTS LAW

This reality must be radically reconsidered in light of the ratification
of the United Nations’ Convention on the Rights of Persons with
Disabilities,” “regarded as having finally empowered the ‘world’s largest
minority’ to claim their rights, and to participate in international and
national affairs on an equal basis with others who have achieved specific
treaty recognition and protection.”?

27 See Heather Ellis Cucolo & Michael L. Perlin, Preventing Sex-Offender Recidivism Through
Therapeutic Jurisprudence Approaches and Specialized Community Integration, 22 TEMP. POL.
& Civ. RT18. L. REV. 1,38 (2012) (“‘[O]rdinary common sense’ . . . . is self-referential and non-
reflective (‘1 see it that way, therefore everyone sees it that way; I see it that way, therefore that’s
the way it is”).”).

28 Michael L. Perlin, “You Have Discussed Lepers and Crooks”: Sanism in Clinical Teaching, 9
CLINICAL L. REV. 683, 724 n.220 (2003).

29 See generally WHEN THE SILENCED ARE HEARD, supra note 7.

30 Rosemary Kayess & Phillip French, Out of Darkness into Light? Introducing the Convention
on the Rights of Persons with Disabilities, § HUM. RTS. L. REV. 1, 4 (2008); see also Press Release,
Human Rights Council, Human Rights Council Holds Special Event on Convention on Rights of
Persons with  Disabilities (Mar. 26, 2007), https://www.ungeneva.org/en/news-
media/press/taxonomy/tern/175/41989/human-rights-council-holds-special-event-convention-

rights [https:/perma.cc/GE5X-9Z63]. The CRPD was signed by former President Obama, but it
was never ratified by the Senate. Michael L. Perlin & Meredith R. Schriver, “You Might Have
Drugs at Your Command”: Reconsidering the Forced Drugging of Incompetent Pre-trial
Detainees from the Perspectives of International Human Rights and Income Inequality, 8 ALB.
GOoV’T L. REV. 381, 385 (2015) [hereinafter You Might Have Drugs at Your Command); see also
Arlene S. Kanter, Let’s Try Again: Why the United States Should Ratify the United Nations
Convention on the Rights of People with Disabilities, 35 TOURO L. REV. 301, 330, 342 (2019).
Under these circumstances, “a state’s obligations under it are controlled by the Vienna Convention
of the Law of Treaties . . . which requires signatories ‘to refrain from acts which would defeat the
Disability Convention’s object and purpose.”” Id. (quoting in part Vienna Convention on the Law
of Treatises art. 18, May 23, 1969, 1155 UN.T.S. 331); see also Henry Dlugacz & Christopher
Wimmer, The Ethics of Representing Clients with Limited Competency in Guardianship
Proceedings, 4 ST. LouIs UNIv. J. HEALTH L. & POL’Y 331, 362-63 (2011). In at least one case,
while noting that the non-ratified Convention was not binding on U.S. courts, the Massachusetts
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V. THE SIGNIFICANCE OF THERAPEUTIC JURISPRUDENCE?

TJ “asks us to look at law as it actually impacts people’s lives.”*® It
focuses on the law’s influence on emotional and psychological well-
being,'% forcing us to look at the “real world” implications of the failure of
criminology to confront international human rights as it applies to persons
nstitutionalized because of mental disability.

Importantly, the ultimate aim of TJ is to determine whether legal
rules, procedures, and lawyer roles can or should be reshaped to “enhance
their therapeutic potential, while not subordinating due process
principles.”'®! There is an inherent tension in this inquiry, but David Wexler
clearly identifies how it must be resolved: the law’s use of “mental health
information to improve therapeutic functioning [cannot] imping[e] upon
justice concerns.”” Again, it is vital to keep in mind that “an inquiry into
therapeutic outcomes does not mean that therapeutic concerns ‘trump’ civil
rights and civil liberties.”!® In its aim to use the law to empower

%8 This section is generally adapted from Sexless Patients, supra note 8, at 277-79; Michael L.
Perlin & Naomi M. Weinstein, “Friend to the Martyr, a Friend to the Woman of Shame”: Thinking
About the Law, Shame and Humiliation, 24 S. CAL. REV. L. & SOC. JUST. 1, 9-13 (2014); Michael
L. Perlin & Alison J. Lynch, “Had to be Held Down by Big Police”: A Therapeutic Jurisprudence
Perspective on Interactions Between Police and Persons with Mental Disabilities, 43 FORDHAM
URB. L.J. 685, 701-04 (2016); Michael L. Perlin & Heather Ellis Cucolo, “See this Empty Cage
Now Corrode”: The International Human Rights and Comparative Law Implications of Sexually
Violent Predator Laws, 23 NEW CRIM. L. REV. 388, 427-32 (2020) [hereinafter See this Empty
Cage); Michael L. Perlin, “I've Got My Mind Made Up”: How Judicial Teleology in Cases
Involving Biologically Based Evidence Violates Therapeutic Jurisprudence, 24 J. EQUAL RTS. &
Soc. JusT. 81 (2017). It also distills the work of authors over the past twenty-eight years,
beginning with Michael L. Perlin, What Is Therapeutic Jurisprudence?, 10 N.Y. L. SCH. J. HUM.
RTS. 623 (1993).

9. Bruce I. Winick, Foreword: Therapeutic Jurisprudence Perspectives on Dealing with Victims
of Crime, 33 NOVA L. REV. 535, 535 (2009).

100 See David B. Wexler, Practicing Therapeutic Jurisprudence: Psycholegal Soft Spots and
Strategies, in PRACTICING THERAPEUTIC JURISPRUDENCE: LAW AS A HELPING PROFESSION 45
(Dennis P. Stolle et al. eds., 2000).

101 Michael L. Perlin, “And My Best Friend, My Doctor/Won't Even Say What It Is I've Got”:
The Role and Significance of Counsel in Right to Refuse Treatment Cases, 42 SAN DIEGO L. REV.
735, 751 (2005); Heather Ellis Cucolo & Michael L. Perlin, “‘Far from the Turbulent Space”:
Considering the Adequacy of Counsel in the Representation of Individuals Accused of Being
Sexually Violent Predators, 18 UNIV. PA. J.L. & SOC. CHANGE 125, 165 (2015) [hereinafter
Turbulent Space).

102 See David B. Wexler, Therapeutic Jurisprudence and Changing Conceptions of Legal
Scholarship, 11 BEHAV. SCL & L. 17, 21 (1993); see also David B. Wexler, Applying the Law
Therapeutically, 5 APPLIED & PREVENTIVE PSYCH. 179, 185 (1996).

103 Michael L. Perlin, 4 Law of Healing, 68 UNIV. CIN. L. REV. 407, 412 (2000) (emphasis added);

Michael L. Petlin, “Where the Winds Hit Heavy on the Borderline”: Mental Disability Law,
Theory and Practice, “Us” and “Them”, 31 Loy. L.A. L. REV. 775, 782 (1998).
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individuals, enhance rights, and promote well-being, TJ has been described
as “a sea-change in ethical thinking about the role of law . . . a movement
towards a more distinctly relational approach to the practice of
law ... which emphasise[s] psychological wellness over adversarial
triumphalism.”'®* That is, TJ supports an ethic of care.!®

One of the central principles of TJ is a commitment to dignity.
Professor Amy Ronner describes the “three Vs” as “voice, validation, and
voluntary participation,”!%” arguing:

What “the three Vs” commend is pretty basic: litigants
must have a sense of voice or a chance to tell their story to
a decision maker. If that litigant feels that the tribunal has
genuinely listened to, heard, and taken seriously the
litigants [sic] story, the litigant feels a sense of validation.
When litigants emerge from a legal proceeding with a sense
of voice and validation, they are more at peace with the
outcome. Voice and validation create a sense of voluntary
participation, one in which the litigant experiences the
proceeding as less coercive. Specifically, the feeling on the
part of litigants that they voluntarily partook in the very
process that engendered the end result or the very judicial
pronunciation that affects their own lives can initiate
healing and bring about improved behavior in the future.
In general, human beings prosper when they feel that they
are making, or at least participating in, their own

106

104 Warren Brookbanks, Therapeutic Jurisprudence: Conceiving an Ethical Framework, 8 1L. &
MED. 328, 329-30 (2001); see also Bruce J. Winick, Overcoming Psychological Barriers to
Settlement: Challenges for the TJ Lawyer, in THE AFFECTIVE ASSISTANCE OF COUNSEL:
PRACTICING LAW AS A HEALING PROFESSION 341 (Marjorie A. Silver ed., 2007); Bruce J. Winick
& David B. Wexler, The Use of Therapeutic Jurisprudence in Law School Clinical Education:
Transforming the Criminal Law Clinic, 13 CLINICAL L. REv. 605, 605-06 (2006). The use of the
phrase dates from CAROL GILLIGAN, IN A DIFFERENT VOICE: PSYCHOLOGICAL THEORY AND
WOMEN’S DEVELOPMENT (1993).

105 See, e. 2., Winick & Wexler, supra note 104, at 605-07; David B. Wexler, Not Such a Party
Pooper: An Attempt to Accommodate (Many of) Professor Quinn’s Concerns About Therapeutic
Jurisprudence Criminal Defense Lawyering, 48 B.C. L. REV. 597, 599 (2007); Gregory Baker, Do
You Hear the Knocking at the Door? A “Therapeutic” Approach to Enriching Clinical Legal
Education Comes Calling, 28 WHITTIER L. REV. 379, 385 (2006).

106 §oe BRUCE J. WINICK, CIVIL COMMITMENT: A THERAPEUTIC JURISPRUDENCE MODEL 161
(2005).

197 Amy D. Ronner, The Learned-Helpless Lawyer: Clinical Legal Education and Therapeutic
Jurisprudence as Antidotes to Bartleby Syndrome, 24 TOURO L. REvV. 601, 627 (2008). For a
discussion on the importance of “voice,” see lan Freckelton, Therapeutic Jurisprudence
Misunderstood and Misrepresented: The Price and Risks of Influence, 30 T. JEFFERSON L. REV.
575, 588 (2008).
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decisions.!®

TJ principles frequently converge with many of the principles
underlying international human rights protections for those with mental
disabilities, such as “the protection of liberty against arbitrary deprivation
and a commitment to procedural fairness, and a need for robust counsel.”!%
As previously noted, the CRPD declares a right to “[f]reedom
from . .. degrading treatment or punishment”''® and a “[r]espect for
inherent dignity.”"'! It promotes “awareness throughout society, including
at the family level, regarding persons with disabilities, and to foster respect
for the rights and dignity of persons with disabilities.”'> An understanding
of dignity is central to an understanding of the intersection between
international human rights and mental disability law.""® TJ can provide
insights on how international human rights principles should be applied “to
achieve therapeutic aims and avoid antitherapeutic effects.”!* 1In the
subsequent section, we discuss how this can best be done in this context.

VI. CONCLUSION

In an earlier article, one of the co-authors posed this question: “to what
extent can international human rights law reach out to therapeutic
jurisprudence to best insure that these principles written about by Professor
Ronner—the principles of voluntariness, voice and validation—be fulfilled
in matters involving residents of forensic institutions?”!'> There, he noted
that there Aas been some important work done on the relationship of TJ to
the application of international human rights principles to prisoners and
detainees with a mental illness. Much of the work was a response to the
reality that the conditions of prison facilities and forensic facilities around

108 Amy D. Ronner, Songs of Validation, Voice, and Voluntary Participation: Therapeutic
Jurisprudence, Miranda and Juveniles, 71 UNIv. CIN. L. REV. 89, 94-95 (2002).

199 Voices in the Night, supra note 46, at 903.

110 CRPD, supra note 6, art. 15.

1 1 art. 3(1).

12 14 art. 8(1)a).

13 Charles R. Beitz, Human Dignity in the Theory of Human Rights: Nothing but a Phrase?, 41
PHIL. & PUB. AFFS. 259, 281 (2013).

14 Bruce J. Winick, Therapeutic Jurisprudence and the Treatment of People with Mental lliness
in Eastern Europe: Construing International Human Rights Law, 21 N.Y.L. ScH. J. INT'L &
COMPAR. L. 537, 544 (2002).

3 You That Hide Behind Walls, supra note 2, at 215.
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the world are textbook examples of anti-therapeutic conditions.!'® For
example, Astrid Birgden argues forcefully that “[a]pplying therapeutic
jurisprudence can assist forensic psychologists in actively addressing
human rights in general, as well as prisoners and detainees with mental
disabilities in particular.”''” But this literature applies to correctional
facilities, not forensic facilities, and it was all written by forensic
psychologists and lawyers.

Consistent with a TJ orientation, some criminologists and some legal
scholars have recognized the value of examining participant perspectives in
specialty courts such as drug, mental health, and reentry courts. Such
information is valuable because it helps to contextualize whether these
courts and programs work, and if so, for whom and why.!®® Others have
focused on how TJ can manifest in probation.!’ But very few
criminologists have focused on the theoretical importance or potential
manifestations of TJ in institutional corrections, although some legal
scholars'® and some criminologists'*! have recognized its absence in that
context.

Conditions in forensic facilities across the world “shock the
conscience,” and, in some instances, are so bereft of humanity that they

116 See generally Dirk van Zyl Smit, Regulation of Prison Conditions, 39 CRIME & JUST. 503
(2010) (arguing that the efficacy of local monitoring committees for individual prisons, complaints
procedures, and court actions may be increased by international support and the national
acceptarce of the salience of human rights standards for prisons); Fred Cohen & Joel A. Dvoskin,
Therapeutic Jurisprudence and Corrections: A Glimpse, 10 N.Y.L. SCH. J. HUM. RTS. 777 (1993).
W7 Astrid Birgden, Therapeutic Jurisprudence and Offender Rights: A Normative Stance Is
Required, 78 REVISTA JURIDICA U.P.R. 43, 56 (2009); see also Home in the Valley, supra note 8,
at 257; Tolling for the Luckless, supra note 8.

18 See, e.g., Jamey Hueston & Miriam Hutchins, The Power of Compassion in the Court: Healing
on Both Sides of the Bench, 54 CT. REV. 96 (2018); Shannon Portillo, Danielle S. Rudes, Jill
Viglione & Matthew Nelson, Front-Stage Stars and Backstage Producers: The Role of Judges in
Problem-Solving Courts, 8 VICTIMS & OFFENDERS 1 (2013); KAREN A. SNEDKER, THERAPEUTIC
JUSTICE: CRIME, TREATMENT COURTS AND MENTAL ILLNESS (2018); Richard L. Wiener, Bruce
J. Winick, Leah Skovram Georges & Anthony Castro, A Testable Theory of Problem Solving
Courts: Avoiding Past Empirical and Legal Failures, 33 INT’L J.L. & PSYCHIATRY 417 (2010).
19 See, e.g., Lorana Bartels, HOPE-ful Bottles: Examining the Potential for Hawaii’s Opportunity
Probation with Enforcement (HOPE) to Help Mainstream Therapeutic Jurisprudence, 63 INT’L
J.L. & PSYCHIATRY 26 (2019); Max Henshaw, Lorana Bartels & Anthony Hopkins, Set Up o
Fail? Examining Australian Parole Compliance Laws Through a Therapeutic Jurisprudence
Lens, 45 UNIV. W. AUSTL. L. REV. 107 (2019); Swift and Certain Probation, supra note 97; 1.C.
Oleson, HOPE Springs Eternal, 15 CRIMINOLOGY & PUB. POL’Y 1163 (2016).

120 See Deborah A. Dorfiman, Doing Time in “The Devil’s Chair:” Evaluating Nowjudicial
Administrative Decisions to Isolate and Restrain Prisoners and Detainees with Mental Health
Disabilities in Jails and Prisons, 64 AM. BEHAV. SCIENTIST 1702, 1705 (2020).

121 Talia Roitberg Harmon, Michael Cassidy & Richelle Kloch, Examination of Decision-Making
and Botched Lethal Injection Executions in Texas, 64 AM. BEHAV. SCIENTIST 1715 (2020).
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challenge the notion that we are a civilized society.'* As one of the authors
has written, “these conscience-shocking conditions scream|[] out for an in-
depth TJI analysis, to demonstrate their destructiveness and their negative
impact on the mental health of those unlucky enough to be housed in such
facilities.”'?* Elsewhere, one of the co-authors has written, “The CRPD is
a document that resonates with TJ values.”'>* Although there has been some
interest in the overlap between TJ and the CRPD,'® this interest has not
extended to the specific problems raised by forensic institutions.'*® And,
sadly, there has been little demonstration of interest by criminology
scholars.

Ironically, the link between TJ and criminology is, or at least, should
be clear. As one of the founders of TJ wrote recently, “TJ scholarship looks
to the behavioral sciences, and notably to criminology, for guidance.”!?’
But, to the best of our knowledge, only a handful of criminologists write
regularly and consciously in the vein of TJ: Tali Gal,'*® the team of
Kimberley Kaiser and Kristy Holtfreter, Talia Harmon, David Patton, and

122 See, e. g, Comparative Mental Disability Law, supra note 73, at 343, 349; Michael L. Perlin,
Understanding the Intersection Between International Human Rights and Mental Disability Law:
The Role of Dignity, in THE ROUTLEDGE HANDBOOK OF INTERNATIONAL CRIME AND JUSTICE
STUDIES 191 (Bruce Arrigo & Heather Bersot eds., 2013).

123 Michael L. Perlin, “The Ladder of the Law Has No Top and No Bottom”: How Therapeutic
Jurisprudence Can Give Life to International Human Rights, 37 INT’L I.L. & PSYCHIATRY 535,
539 (2014) [hereinafter The Ladder of the Law].

124 Promoting Social Change in Asia, supra note 43, at 36,

125 See, e. 2., Future of Guardianship Law, supra note 46, at 1187-89; Michael L. Perlin, ‘ Yonder
Stands Your Orphan With His Gun”: The International Human Rights and Therapeutic
Jurisprudence Implications of Juvenile Punishment Schemes, 46 TEX. TECHL. REV. 301 (2013);
Voices in the Night, supra note 46; Anna Arstein-Kerslake & Jennifer Black, Right to Legal
Capacity in Therapeutic Jurisprudence: Insights from Critical Disability Theory and the
Convention on the Rights of Persons with Disabilities, 68 INT’L J.L. & PSYCHIATRY 1 (2020).
126 But see The Ladder of the Law, supra note 123, at 542 (calling for, as part of a new TJ research
agenda, the study of “the TJ implications of instituting reform of forensic facilities™).

127 Getting and Giving, supra note 93, at 908; see also Georgia Zara, Therapeutic Jurisprudence
As an Integrative Approach to Understanding the Socio-Psychological Reality of Young
Offenders, 71 UNIv. CIN. L. REv. 127, 128 (2002) (“Within a multidisciplinary therapeutic
jurisprudence (TJ) perspective, the new mode of criminological research brings together clinical,
biological, medical, psychological and social perspectives.”).

128 See, e.g., Hadar Dancig-Rosenberg & Tali Gal, Restorative Criminal Justice, 34 CARDOZO L.
REV. 2313 (2013) [hereinafter Restorative Criminal Justice]. One of the co-authors has noted that
at a major criminology scholarly conference in 2013, besides him and a co-author, Professor Gal
was the only other person to do a TI-based presentation. Note that Turbulent Space, supra note
101, was initially presented at that conference. See also Michael L. Perlin, “There’s A Dyin’ Voice
Within Me Reaching out Somewhere:” How TJ Can Bring Voice to the Teaching of Mental
Disability Law and Criminal Law, 3 SUFFOLK UNIV. L. REV. ONLINE 37, 41-42 (2015).
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Voula Marinos (alone and with her colleague, Lisa Whittingham), and Kelly
Frailing.!®

Professor David Wexler, one of the founders of the school of TJ, has
recently argued that TJ is remarkably (but not at all surprisingly) consistent
with the school of “Positive Criminology,” which is “oriented to human
strengths, resilience, and positive encounters that can assist individuals in
abstaining from crime and deviant behaviors.”** As Wexler and Tali Gal,
an Israeli criminologist and lawyer, explain: positive criminology “goes
against the focus of much of the research which highlights ‘goodness’ in
relation to normative people and ‘badness’ in relation to law-breakers,
offering an alternative research agenda that focuses on goodness in the lives
of offenders, victims, and those at risk of become [sic] either.”?!

There are a few other inquiries to consider. Professors Kaiser and
Holtfreter have argued that specialized court programs must incorporate TJ
and procedural justice concepts.®> Professor Marinos has carefully
analyzed the differences between juvenile mental health courts and
traditional juvenile “guilty plea” courts, concluding that it is more likely in
a well-functioning juvenile mental health court that those before the court

129 Restorative Criminal Justice, supra note 128; Hadar Dancig-Rosenberg & Tali Gal, Criminal
Law Multitasking, 18 LEWIS & CLARK L. REv. 893 (2014) [hereinafter Criminal Law
Multitasking]; Steel-Eyed Death, supra note 88; Opposed to Fair Play, supra note 88; Harmon et
al., supra note 121; Perlin, Harmon & Chatt, supra note 88; Perlin, Harmon & Wetzel, supra note
88; Kimberly A. Kaiser & Kristy Holtfreter, An Integrated Theory of Specialized Court Programs:
Using Procedural Justice and Therapeutic Jurisprudence to Promote Offender Compliance and
Rehabilitation, 43 CRIM. JUST. & BEHAV. 45 (2016); Voula Marinos & Lisa Whittingham, The
Complexities of Criminal Responsibility and Persons with Intellectual and Developmental
Disabilities: How Can Therapeutic Jurisprudence Help?, 64 AM. BEHAV. SCIENTIST 1733 (2020);
Voula Marinos, Methodologies for the Study of TJ Processes or Procedural Justice Within the
Operation of TJ-Related Courts: A Conversation (Oct. 14, 2016) (unpublished paper) (powerpoint
on file with authors); David Patton, The Need for New Emotionally Intelligent Criminal Justice &
Criminological Approaches to Help End the ‘War on Terror’, DIPL. & POL. FEAR, Sept. 2016; see
also Bruce A. Arrigo & Jeffrey . Tasca, Right to Refuse Treatment, Competency to Be Executed,
and Therapeutic Jurisprudence: Toward a Systematic Analysis, 23 L. & PSYCH. REV. 1 (1999);
Frailing & Carreon, supra note 97; Frailing et al., supra note 97.

130 Getting and Giving, supra note 93, at 908.

31 Gal & Wexler, supra note 87, at 87. Australian forensic psychologist Tony Ward has created
the “good lives model.” See Tony Ward, Good Lives and the Rehabilitation of Offenders Promises
and Problems, 7 AGGRESSION & VIOLENT BEHAV. 513 (2002). Based on therapeutic principles
and on positive psychology, the “good lives model” is “a strength-based approach to supporting
offenders in meeting their human needs.” Astrid Birgden, Therapeutic Jurisprudence and
Offender Rights: A Normative Stance Is Required, 78 REVISTA JURIDICA UPR 43, 49 (2009). See
generally Mr. Bad Example, supra note 91, at 322 (“[Positive psychology] emphasizes positive
experiences and traits, and studies how people flourish, focusing on an individual’s well-being
and the ‘good life.””).

132 Kaiser & Holtfreter, supra note 129, at 58.
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will be consulted about decisions made about them.' One of the co-
authors of this article and her colleagues have recently examined the ways
TJ can manifest in a HOPE-like probation program,'* highlighting both
interactions with the judge and with probation officers as crucial in
participant perceptions of procedural justice. Professor Patton has recently
written about how an “emotionally intelligent” criminal justice system must
incorporate TJ principles.!®®  But other than those professors, few
criminologists have spoken out on these topics. We believe it is time to do
so. The issues we are raising here are perfect for criminologists to explore.

We used a lyric from Bob Dylan’s song, Caribbean Wind, as the start
of our paper title. We believed that just as ships of liberty (in Dylan’s
vision) needed to sail on waves “bold and free,” so do criminology scholars
have to chart out new visions and new territory of (intellectual) exploration
so that they can be “bold and free” in their discoveries. And as a result, the
facilities about which we speak will finally, in the words of a music critic
discussing this lyric in this song, be “purged of evil.”

133 Marinos, supra note 129.

3% Swift and Certain Probation, supra note 97. HOPE is an acronym for “Hawaii’s Opportunity
Probation with Enforcement,” and it involves swift, certain, and proportional responses to criminal
behavior in an intensely supervised probation population. See, e.g., Bartels, supra note 119, at
26; Oleson, supra note 119 (summarizing achievements of Hawaii’s HOPE program and
describing its adoption around the world); Zachary Hamilton, Christopher M. Campbell,
Jacqueline van Wormer, Alex Kigerl & Brianne Posey, Impact of Swift and Certain Sanctions:
Evaluation of Washington State’s Policy for Offenders on Community Supervision, 15
CRIMINOLOGY & PUB. POL’Y 1009 (2016) (concluding that Washington State’s swift-and-certain
(SAC) policy, which was intended to expand upon the HOPE program, provided noteworthy
positive effects and no appreciable negative impacts on public safety).

135 Patton, supra note 129, at 6.



