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Chapter 7

A TJ] Approach to Mental
Disability Rights Research:
On Sexual Autonomy

and Sexual Offending

Michael 1. Perlin, Heather Ellis Cucolo,
and Alison J. Lynch

Introduction

We believe it is impossible to understand the development and the power
of therapeutic jurisprudence (T]) without acknowledging that its roots in
Mental disability law have continued to expand and flourish over the
decades and that there is no other substantive area of the law in which every
aspect — substantive and procedural, civil and criminal, statutory and con-
stitutional, domestic and international —has been weighed and evaluated
using a TJ lens. In this chapter, we will consider how those roots have shaped
the last three decades of research and the implications of what has
developed. We will look carefully at two sub-sets of mental disability law
developments: the law of sexual autonomy and the law of sexually violent

Predators.!

o e IS SSAEE

1. The three of us, writing together, have recently considered these two topics in another
context in Perlin, Cucolo & Lynch 2017. We have also represented individuals in cases
ilWolving these substantive issues in our careers as Public Defenders (MLP & HEC), Public
Advocates (MLP) and Disability Rights staff attorneys (AJL). The T] principles we discuss
in this chapter informed our work (although, in the case of MLP, much of that work was
done before the concept of “therapeutic jurisprudence” was overtly articulated: see Perlin

2017; 2018).
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130 7 - ON SEXUAL AUTONOMY AND SEXUAL OFFENDING

We conclude that, while T] has spread far and wide (substantially through
David Wexler’s dual focus on the therapeutic design of the law (TDL) and the
therapeutic application of the law (TAL) (Wexler 2015)), it is still the area of
mental disability law that is its heart and soul. We believe that all TJ practitioners
ought to take seriously the scholarship that has developed in this specific area
so as to shed light on TJ’s potential application to all other aspects of the law—
substantive, procedural and structural. In this chapter, we will focus primarily
on its application to questions of sexual autonomy and sexual offending.

TJ’s Developments in Mental Disability Law

Over the past three decades, T] principles have been applied to virtually
every aspect of mental disability law. These principles continue to inform the
law in this area,? and scholars have thus considered the application of TJ t0
every aspect of mental disability law, as informed by TJ principles (for a full
list, see Perlin & Cucolo 2017a):

« the involuntary civil commitment process (Ensminger & Liguori
1978; Winick 1999; Szeli 2000);

« the relationship between voluntary and involuntary commitment
(Winick 1991);

« the right to treatment (Winick 2002);

» competency to consent to treatment (Drogin 2004);

« institutional conditions in general (Gruber 2013);

« the interplay between mental disability and the Americans with Dis-
abilities Act (Daly-Rooney 1993);

« deinstitutionalization and the criminalization of persons with mental
illness (Risdon 2017);

« international human rights law (Winick 1991);

« the right to refuse medication (Dorfman 1993);

« mental health courts (Kondo 2000);

o competency to stand trial (Gould 1995);

« the insanity acquittee conditional release hearing (Wexler 1991);

» competency to be executed (Winick 1992);

« oral competence of those charged with crime (Bartels & Richards
2013);

« forensic testimonial issues (Sadoff 1993);

2. For recent examples by the co-authors on a range of mental disability law topics, see;
e.g., Lynch & Perlin 2017; Perlin & Lynch 2016a; 2016b; 2017; Perlin & Cucolo 2017c.
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» forensic psychological evaluations (Dickie 2008);
* juror decision making in malpractice litigation (Kapp 1997); and
* standards of psychotherapeutic tort liability (Schopp & Wexler 1989).

In addition to these areas— which cover so many aspects of mental disability
law —there is a profound connection between T] and those areas of mental
disability law that deal with sexuality, including issues of sexual autonomy and
Sex offender laws. Although these areas appear to raise seemingly disparate
Questions, our professional experiences and research work have led us to believe
that society’s responses to the issues raised flow from similar attitudes about
Sexuality and disability. We believe that “twinning” developments in these
areas, through the prism of TJ, may give us some insights to both the roots of
these attitudes and potential means of remediation (Perlin, Cucolo & Lynch
2017). It is to these issues that we now turn.

Sexual Autonomy, Patients’ Rights and T]

As the field of mental disability law has grown over the past 45 years, very
few topics involving persons with mental illness remain taboo or off limits to
scholars or to judges who face these issues daily (see generally Perlin & Lynch
2014), However, discussions of whether persons with mental disabilities have
aright to voluntary sexual interaction often touch a raw nerve in conversations
about mental disability law, even among those who are practicing in the field.
The discomfort that people feel in considering this topic is further exacerbated
When discussing individuals who are institutionalized. As a society, it seems
that our attitudes toward the sexuality of persons with mental disabilities are
Seemingly at odds with our understanding—in virtually all other realms of
life — of the importance of human sexuality and autonomy to engage in con-
Sensual sexual activity.

Society tends to infantilize the sexual urges, desires and needs of persons
With mental disabilities. Alternatively, they are regarded as possessing an an-
imalistic hypersexuality, which warrants the imposition of special protections
and limitations on their sexual behavior to stop them from acting on these
“primitive” urges. By focusing on alleged “differentness,” we deny these
People’s basic humanity and shared physical, emotional and spiritual needs.
By asserting that theirs is a primitive morality, we allow ourselves to censor
their feelings and their actions. By denying their ability to show love and af-
fection, we justify this disparate treatment (Perlin 1993-1994).

All these tensions are heightened in cases involving institutionalized persons,
in which patient desires and provider discomforts must be acknowledged and
recalibrated (Doyle 2010: 133; Tennille & Wright 2013). We must face the



132 7 + ON SEXUAL AUTONOMY AND SEXUAL OFFENDING

reality that patients have sexual desires and that providers want to avoid that
reality (Perlin 2005; Perlin & Lynch 2014).

An article published in early 2014 in a peer-reviewed scientific journal began
with this startling comment: “The recognition that individuals with disabilities
have a desire for sexual relationships with other people is a relatively new con-
cept in the scientific community.” (Gilmour, Smith & Schalomon 2014); em-
phasis added. This observation — wildly at odds with much of the literature in
the field (Perlin & Lynch 2015a) — exemplifies the confusion and misinforma-
tion that permeate this area of law and policy. Additionally, it emphasizes the
anti-therapeutic attitude about expression of sexual autonomy that permeates
any discussion of rules and regulations governing institutionalized people. The
baseline, rather, for any scholarly inquiry into this subject must be that “indi-
viduals [with disabilities] have the same needs for intimate relationships and
sexual expression as everyone else” (Werner 2012: 16).3 This not only ensures
that institutionalized persons are placed on the same spectrum as those not
institutionalized, but also allows for recognition that expression of persona1
autonomy is a therapeutic tool that should be given to any person who is able
to safely make decisions in this realm.

Although this is often a difficult subject to raise (see Perlin & Lynch 2016c),
even among those familiar and comfortable with other aspects of mental dis-
ability, it is one that must be raised so as to comport with both TJ and legal
standards. Dignity concerns and rights violations will occur if there is not @
full understanding of the importance of the ability for persons with mental
disabilities to practice free sexual expression.

In this discussion, it is critical to start with the assumptions that all indi-
viduals have the capacity to consent to sexual relations and the presence of a
mental disorder alone does not mean that the individual lacks this capacity
(Mental Welfare Commission of Scotland 2007: 4). With this as a “given,” it
is first necessary to understand the different modes of analysis to be engaged
in determining capacity and competency. Capacity “refers to an individual’s
actual ability to understand, appreciate and form a relatively rational intention
with regard to some act” (Bisbing 2007: 325; see also Dimopoulos 2012). Com-
petency is a legal assessment that varies based on the act or decision-making
that is being considered (Perlin 2008). Both of these concepts are intertwined

3. Professor Werner’s focus was on persons with intellectual disabilities, but there i
nothing in the literature that suggests persons with mental illness/psychosocial disabilities aré
any different in this regard. We use the phrase “mental disabilities” to encompass both groups:
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in assessing the extent to which a person can exercise informed consent (this
applies to all the permutations of the exercise of sexual autonomy: see Perlin,
Cucolo & Lynch 2018; Perlin, Lynch & McClain 2018).

The reality is, however, that we too often fail to take any of this into account
and instead superimpose a societal presumption of incompetency (see Rodham
1973; Perlin 2008; Lucas 2013), a “damaging message” when applied to any
aspects of a person with a mental disability (Best 2012). This, more than any-
thing else, leads to the confusion, dissonance and tension in this area of law,
Society and personhood. This type of presumption is directly at odds with a
TJ-based perspective on this issue. The question to be addressed here is whether
Persons with mental disabilities are given this sort of autonomy in their sexual
decision—making. Are the “3 Vs” — voice, validation and voluntariness — iden-
tified by Ronner (2008) complied with? In this context, it is relevant to note
her observation that:

What “the three Vs” commend is pretty basic: litigants must have a
sense of voice or a chance to tell their story to a decision maker. If that
litigant feels that the tribunal has genuinely listened to, heard and taken
seriously the litigant’s story, the litigant feels a sense of validation. When
litigants emerge from a legal proceeding with a sense of voice and val-
idation, they are more at peace with the outcome (Ronner 2008: 627).

Generally, where incompetency is presumed and individuals who are insti-
Wtionalized are treated either as asexual or hypersexual, based only on their
diagnosis of mental illness (see generally Perlin & Lynch 2016b), we are far
from establishing an ethos of care that takes into account the importance of
Sexuality for everyone and keeps the sensitive nature of the topic in mind while
Crafting policies and procedures that empower and educate, rather than de-
Monize or demoralize, this population.

Sexual Predator Laws and TJ

The origins and development of sex offender laws have had a profoundly
anti-therapeutic effect, a direct result of the conceptualization of and response
to high-impact, media-driven depictions of sex offenders and their offending
behavior (see generally Cucolo & Perlin 2012). Rejection of a therapeutic ap-
Proach to offending begins with public outrage over high-profile offenders and
ends with strict and demeaning legislation that continuously shows little to no
benefit to the public or to the individual offender (Perlin & Cucolo 2017b).
Within those constraints are anti-therapeutic approaches to assessment, treat-
Ment, containment and integration. The absence of meaningful and effective
treatment during confinement, combined with inhumane conditions upon re-



134 7 « ON SEXUAL AUTONOMY AND SEXUAL OFFENDING

lease, make it far less likely that this cohort of individuals will ever becomé
productive members of society, if they are, in fact, even released from institu-
tionalization (see Karsjens v Jesson, 109 F.Supp.3d 1139, 1144 (D. Minn. 2015))-
Only through TJ, a focus on rehabilitation and the humane treatment of in-
dividuals who have committed sexual offenses, will it be possible to reduce re-
cidivism and facilitate successful community reintegration.

First, we must, in regarding the issue through the lens of TJ, overtly consider
the anti-therapeutic effect of sensationalized media accounts. Media reporting
has always been more interested in the shock value of child homicides that in-
clude an element of sexual victimization (see Simon 2003). Notorious sex of-
fenders such as Earl Shriner, whose case “precipitated the first new generation
sex offender law” (Cucolo & Perlin 2013: 188), and Jesse Timmendequas, whose
case led to the enactment of “Megan’s Law,” which served as the “model com-
munity notification law” followed in many US states (Cucolo & Perlin 2013:
188), led society to equate the phrase “sex offender” with murderer and “mon-
strous imminent evil” (Kennedy 2000: 873-876; 881-887). The result was the
unsupported presumption that every offender is a recidivist, a rapist and mur-
derer unfamiliar to the victim (Winick 2003: 218) and should be automatically
classified as dangerous for the rest of his life (Noroian & Saleh 2006; Chrysanthi
2011). Exaggerated media accounts over stranger-danger easily silenced any ra-
tional consideration of the valid and reliable evidence that incest and familial
offenses are the most common occurrences of sexual violence (see Presser &
Gunnison 1999). Thus, a reactionary response to the widely feared, but statis-
tically rare, violent, child-directed and stranger-perpetrated sex crime fueled
the enactment of our sex offender legislation and laws (Simon 2003). This un-
substantiated belief that future recidivism is high, and most sex offenders will
re-offend, prompted state and federal legislators to enact anti-therapeutic
statutes that keep such offenders locked up indefinitely (e.g., Call v Gomez, 535
N.W.2d 312, 319 (Minn. 1995)). Using T] as a basis for evaluating these statutes
it is clear that there are significant decisions on law and policy being made based
on heuristics,* rather than an actual understanding of the complex issues faced
when evaluating recidivism in this population (on the “pernicious power” of
heuristics in sex offender cases, see Cucolo & Perlin 2013: 212-216).

Second, the case law upholding sex offender civil commitment and con-
tainment statutes has generally rejected challenges of unconstitutionality and

4. “Heuristics’ is a cognitive psychology construct that refers to the implicit thinking
devices that individuals use to simplify complex, information-processing tasks” (Perlin
1994: 254).



7 + ON SEXUAL AUTONOMY AND SEXUAL OFFENDING 135

‘ontinues to be dominated by punitive undertones (Carlsmith, Monahan &
Evans 2007). Under the prevailing statutory schemes (e.g., Kansas Statutes An-
hotated §59-29a et seq. (2009); Washington Revised Code Annotated §$71.09
€t seq. (West 2009)) — many of which have been patterned after the statute
Upheld by the United States Supreme Court in Kansas v Hendricks (521 US
346 (1997), Kansas’ Sexually Violent Predator Act)— individuals who have
COmmitted sexual offenses or certain qualifying offenses deemed to have a
Sexual component (e.g., Washington Revised Code Annotated §71.09.020(15)
(West 2009)) may be civilly committed for care and “treatment” at the con-
clusion of their prison sentence (e.g., Kansas Statutes Annotated §59-29a01
(providing for post-prison civil commitment of sexually violent predators
(SVPs)). Such a civil commitment, although originally intended to apply only
10 the most heinous and dangerous offenders, has become a widely-used tool,
designed to contain large numbers of offenders, whether or not their sexually
Motivated crimes were severe or frequent. This broad application flies in the
face of the Supreme Court’s mandate in upholding these statutes, noting that
they only apply to a narrow class of individuals (see, e.g., Hendricks, 521 US
At 364; State of Minnesota, Office of the Legislative Auditor (2011). See also
State of West Virginia (2007)).
Third, the laws that developed were based on the unsubstantiated belief of
igh recidivism, reinforced by expert opinions supporting empirical, then-cur-
rent “risk determinative” instruments and controversial science (Miller et al.
2012). Given the subsequent data that demonstrates the low recidivism rates
_f°r sex offenders (as compared with other criminals) (Agudo 2008: 307-308),
L appears that bias and stigma surrounding the type of crime committed —
S€Xual offenses — is what fuels our legislation (Agudo 2008: 308). Thus, we ig-
Nore and disregard current studies and instead act based on unfounded myths
(see Freeman-Longo 2000). Various states use different methods to make dis-
Cretionary risk assessments of sexual offenders (Logan 2000). These
ssessments are made by courts, executive agencies, prosecutors, judges and/
or hybrid combinations of these cohorts (Logan 2000: 606-619). The tools
Used to assess offenders for risk and civil commitment had indeterminate ac-
Curacy and yielded inaccurate results when applied to individual offenders
eing evaluated for the likelihood of future re-offenses. One study found that
Populations designated as high-risk future sexual offenders, upon release, had
Only between a three and ten percent chance of re-offending (Franklin 2012;
Wilson et al, 2012: 12-16). Despite the fact that these underlying tools that
SUpport confinement and containment continue to be flawed (Fabian 2005:
85-87) and experts drastically disagree on offender statistics and the reliability
Ofactuarial instruments designed to show recidivism, they are continually used
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to justify restricting offenders’ liberty. By way of example, when the designers
of the original Static-99 sexual offense recidivism actuarial tool analyzed newer
Static-99 studies, they found that the recidivism rates reported in the original
Static-99 norms were not holding firm because they were based on recidivism
rates from the 1970s and 1980s, which were higher than current rates. The
Static-99 designers then determined that re-norming was warranted in order
to create a more accurate actuarial tool (Sreenivasan et al. 2010: 400-401).

Because many of the common tools deal with “static” factors, once an of-
fender is assigned a risk level, it remains attached to them as an anti-therapeutic
brand of inaccurately assessed dangerousness.

Fourth, meaningful treatment in and out of confinement for this population
remains uncertain in its availability and debatable as to its effectiveness (seé
e.g., In re Young, 857 P.2d 989, 1003 n.7 (Wash. 1993) superseded by statut€
as stated In re Det. of Thorell, 72 P.3d 708, 720-21 (Wash. 2003)). Treatment
has never been deemed a constitutional right by the US Supreme Court (se€
Youngberg v Romeo, 457 US 307, 324 (1982)), but most states —in an effort t0
quash challenges alleging punitive detainment — consider it a duty to provide
treatment and a “right” of the offender to participate (Miller 2010: 2101). Rel-
atively little is known about which sex offenders will benefit from treatment
what treatment is most effective and how treatment affects recidivism (Rice &
Harris 2003: 103).

The question then becomes: does treatment hold any verifiable outcome of
effectiveness for this population; and, if not, then at what point does it becomé
clear that this detention offers no other purpose than continued confinement
post-sentence, thus implicating a punitive statutory design? (See, e.g., Hendricks
521 US at 372 (Kennedy, J., concurring). For a discussion on effective (and in-
effective) methods of treatment for sex offenders and sexual predators, s€€
Winick (1998).) The treatment model thus far has been a treatment-as-man-
agement approach (Birgden & Cucolo 2011: 295), “includ[ing] cognitive be-
havioral treatment to recondition thoughts, feelings and behaviors, relapsé
prevention to support and monitor self-management skills in avoiding high
risk situations and places” (Birgden & Cucolo 2011: 299).

Commentators have stated that sex offender “civil commitment, in partic-
ular, has been described by civil libertarians as preventive detention mas-
querading as coerced treatment that threatens rehabilitation, justice and
constitutional values and legitimizes warehousing” (Birgden & Cucolo 2011:
303; for discussion, see Cucolo & Perlin 2012; Kelly 2009; McSherry & Keyzel
2009). Additionally, treatment providers in these institutions may lack com-
petency and relevant qualifications, which supports the notion that treatment
is only in place to make the case for continued confinement after priso?
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(Winick 1998: 505-506). It is clear that little attention is paid to actual reha-
bilitation, A review of the treatment offered and the facilities designed to con-
tain individuals who have committed sexual offenses (Spierling 2001) seems
fo confirm the answer that society has no intention or desire to return these
individuals to the community.

Fifth, only if the risk to re-offend is perceived to be sufficiently reduced are
Committed offenders considered for release back into the community (e.g.,
WaShington Revised Code Annotated §71.09.090 (West 2009)). However, even
Snce allowed back into society, these defendants are forever branded with a

Scarlet letter” and every aspect of their lives— including personal life choices,
Such as place of residence, employment and Internet use—has the potential
to be intruded upon, scrutinized and judged (Farley 2008: 502). Upon release,
COmmunity containment laws impose strict and demeaning post-release re-
Strictions that track offenders and undermine their (re)integration into society.
The state and federal governments’ enactment of registration and notification
Statutes has widened the net over vast numbers of individuals who have com-
Mitted a wide range of offenses, sexually-motivated or otherwise. Under a ra-
tional basis standard, the sex offender registration statute was upheld as
Constitutional, though it required persons convicted of non-sex crimes to reg-
Ister (see, e.g., State v Smith, 780 N.W.2d 90, 105-06 (Wis. 2010))(see also

angenheim 2010). The present system of registering offenders does not dis-
tinguish those who will be dangerous in the future from those who were for-
Merly dangerous (see Bialik 2008, noting that the majority of sex offenders are
unlikely to reoffend, while others commit “unusually harmful” acts when they
do, but statutory schemes make all offenders comply with registration laws),
10 the extent that actuarial risk assessment tools can be relied upon (Agudo
2008). It bundles statutory rape cases that deal with sexual interactions between
teenagers — interactions that would otherwise be consensual, but for the age
ofone or both of the partners — with cases of individuals who have committed
Violent pedophilic offenses (James 2009; Birgden & Cucolo 2011).

States have also enacted residency restrictions that banish undesirable in-
dividuals from certain communities (Sloan 2005: A1). As a result, sex offenders
are banished to neighboring counties or states and often corralled into poor
Deighborhoods and placed in boarding houses to reside solely with other sex
offenders (Duster 2005: 712). Scholars have proposed that residency restriction
laws are, in fact, counterproductive in their strict application and can result
In homelessness and isolation and have the opposite effect of promoting safe
COmmunities; instead, they actually heighten the risk of reoffending (Human
Rights Watch 2007: 9-10; Koffman 2009) and —combined with their effects
of isolation and humiliation — can provoke feelings of hopelessness and un-
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worthiness and cause both a lack of dignity and feelings of being “less than
human” among sex offenders (Cohen 1995: 153). Hardships placed on indi-
viduals seeking to reintegrate into the community serve to break down pro-
tective measures and increase stressors, two of the major catalysts claimed by
experts to fuel relapse. The psychological stress from “isolation, disempower-
ment, shame, depression, anxiety [and] lack of social supports ... can trigger
some sex offenders to relapse” (Levenson & Cotter 2005b: 169). Clearly, the
end result of our efforts serves no benefit to the offender or the community-
TJ, at its core, is a blend of several disciplines, and this is clear when we bring
in discussions of psychology, criminology, sociology and social work doctrines-
TJ is made stronger by its application of interdisciplinary perspectives, and
this knowledge, used by those who are creating policy, can better serve the
populations we are trying to reach.

Even treatment while in the community has been criticized as anti-thera-
peutic. Public pressure on politicians calls for sex offenders to be effectively
managed through deterrence-based methods (Crimaldi 1995: 172), though
the academic community offers alternative therapeutic methods (Robinson
2003: 2). When designing community containment laws, legislative goals have
been directed towards making the public feel safer, rather than helping the
offender live successfully and thrive as a member of the community upon his
release (Scott & Holmberg 2003: 503). Community notification and residency
restriction laws have been criticized as immoral, cruel, inhumane and detri-
mental to the goal of reducing sexual offending (Levenson & Cotter 20052
62). The efficacy of these laws has been sharply debated, with many question$
surrounding the legality and morality of ostracizing offenders after release:
as well as the weight of the expense generated by these laws, measured against
the degree to which they protect the community (see, e.g., State v Kedging
571 N.W.2d 450, 453 (Wis. Ct. App. 1997); McCreary v State, 582 So. 2d 425
428 (Miss. 1991); Minnesota Department of Corrections (2003: 9)). In the
Western hemisphere, at least, any focus on human rights and rehabilitation
for sex offenders has been put forth on a limited basis by the academic com-
munity and has been severely neglected in the legislatures and courts (Birgden
& Cucolo 2011: 304).

There are, however, alternatives to our current approaches. We suggest that
adherence to T principles will ameliorate the current state of affairs, including
an expansion of reliance on problem-solving courts and a reallocation of staté
resources, with a focus on fostering rehabilitation and reintegration into the
community. There needs to be a shift in our conceptualization and inevitable
interaction with this population, in order to be successful in combating the
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inherent problems of sex offender punishments. Specifically, we need to con-
front and analyze our fears and construct solutions that account for the human
.rights of all persons. Our approach to change must begin by examining these
1sues through the lens and application of TJ.

TJ instructs us to step back from myths and prevailing attitudes and to care-
fully consider the prescriptions of TJ principles (Winick 1998: 507-508;
Birgden & Cucolo 2011: 306). The current sex offender laws honor none of
these principles. We must educate ourselves, confront our fears and resist the
trge to succumb to reactionary responses. These emotionally charged issues
Must be dealt with through rational solutions directed towards protecting po-
tential victims while preserving the human rights of all.

In the courtroom context, we need to think more seriously about the role
of Problem-solving courts in dealing with this phenomenon and how; if prop-
erly conceived of and conducted, such courts can be the best assurance that
7 will be an important and integral part of the decision-making process
(_HOTOWitz 2007: 154). TJ can potentially re-educate judges to aid them in “iden-
tlfY[ing] alternatives to harsh punishments ... particularly since the punitive
Tesponse often leads to recidivism in most cases” (Sellers & Arrigo 2009: 480).
Scholars have crafted potential ameliorative suggestions using TJ tools and
Methods. One TJ approach would involve Sex Offender Courts for sentencing
(see Lovering 2011 for discussion of sex offender courts in Pennsylvania; New
York and Ohio have similar regimes). These courts would employ a non-con-
frontational system in order to encourage acceptance of responsibility, allow
hi811-risk offenders to be reevaluated throughout the terms of their sentence,
Provide positive reinforcement for changes in behavior and attitude during
treﬁtment, allow for early release with intensive parole supervision and sanction
the placement of low-risk offenders in the community for monitoring and
treatment (La Fond & Winick 2004: 1196-1197). In addition, reforms need to
&Xtend to the correctional system and to the monitoring of the offender in the
€Ommunity (La Fond & Winick 2004: 1194).

Given the limited effectiveness and knowledge of treatment, combined with
the lengthy and indefinite time spent in sex offender civil commitment, states
Should re-allocate their resources and focus on fostering rehabilitation and
"integration into the community. If we continue to support civil commitment
Under the guise of treatment and the hope that individuals can be treated, then,
ethically, we must tailor treatment to assist in re-entering society (La Fond
2000: 163; Wakefield 2006:146). Our focus should follow T ideals and aim to
Promote sex offenders’ self-respect and dignity, while teaching these individuals
o engage in emotionally mature intimate relationships with others (see Prentky
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& Schwartz 2006: 10). Preparation for release should also include job training
education and life skills (Sammon 2008: 926). We must support the transition
back into the community by fostering family and community relationships:
not driving them further apart.

Conclusion

Over twenty years ago, writing about the laws governing civil commitment
and the right both to treatment and to refuse treatment, one of the co-authors
(MLP), writing with others, said, “We believe that therapeutic jurisprudence
analyses may be a strategy to redeem civil rights litigation in this area and t0
reinvigorate this body of mental disability law” (Perlin, Gould & Dorfman
1995: 84; see also Cucolo & Perlin 2017: 316-320, from which this section i
adapted). A few years later, this thought was expanded to argue that TJ “carries
with it the potential to offer redemption for all mental disability law,” (Perlin
2013: 301) and then, “to redeem the law for [all] persons who have been mar-
ginalized” (Perlin & Douard 2008-2009: 14).

There are no groups more marginalized than the persons about whom Wé
write here. This marginalization consistently causes shame, humiliation and
lack of dignity for these individuals and may in turn “diminish their investment
in mainstream social values and increase their resentment toward society” (LeV*
enson, D’Amora & Hern 2007: 598). We have confronted these issues as litiga”
tors, as teachers and as authors (Perlin & Lynch 2015b). Remarkably (of
perhaps not), our attitudes toward those who wish to be sexually autonomou$
in consensual situations and those who are accused of committing sexual crimes
are perilously nearly identical. Our hope is that this chapter inspires both lawyers
and policy-makers to take seriously the ways that shame and humiliation havé
contaminated how we treat persons with mental disabilities seeking such sexual
autonomy and those involved in processes that institutionalize those who ar¢
allegedly “sexually violent predators” (Perlin & Cucolo 2017b). We believe that
a turn to the principles of T7 is the best way that we can do this.
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