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email at: ronald.filler@nyls.edu or by
phone at (973) 495-8609.

ASK THE PROFESSOR

How has the Recent U.S.
Supreme Court Opinion in
Murray v. UBS Securities
Provided Much Needed
Protection to
Whistleblowers?

INTRODUCTION AND
BACKGROUND
On February 8, 2024, the U.S. Supreme

Court issued its slip opinion in Murray v.
UBS Securities, LLC et al.' The issue
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By Professor Emeritus Ronald Filler

Ronald Filler is a Professor Emeritus
and the Chair of the Ronald H. Filler
Institute on Financial Services Law at
New York Law School (“NYLS”). He has
taught courses on Derivatives Law, Se-
curities Regulation, the Regulation of
Broker-Dealers and Futures Commission
Merchants and other financial law issues
since 1977 at four different U.S. law
schools. Prof. Filler was inducted into
the FIA Hall of Fame in 2022, is a Pub-
lic Director of the National Futures As-
sociation, a former Public Director and
Member and Chair of the Regulatory
Oversight Committee (“ROC”) of Swap-
Ex, a swap execution facility owned by
the State Street Corporation and has
served on a number of boards of various
exchanges, clearinghouses and industry
trade associations. Before joining the
NYLS faculty in 2008, he was a Manag-
ing Director in the Capital Markets
Prime Services Division at Lehman
Brothers Inc. in its New York
headquarters. Prof. Filler has co-
authored, with Prof. Jerry Markham,
“Regulation of Derivative Financial
Instruments (Swaps, Options and
Futures)” and has authored over 30 law
review and other articles. Prof. Filler
provides expert witness testimony and
consulting services relating to a variety
of issues involving the financial services
industry. You can reach Prof. Filler via

before the Supreme Court is whether a
whistleblower is required, under the Sar-
banes Oxley Act of 2002 (SOX), to prove
retaliatory intent by the employer in con-
nection with an employment termination.?

In this case, Trevor Murray, a research
analyst at UBS Securities LLC (UBS),
was required in his capacity to certify, pur-
suant to regulations promulgated by the
U.S. Securities and Exchange Commis-
sion (SEC),? that his research reports to
UBS customers on the firm’s securities
business were “independently” produced
and reflected his own views.* Murray had
argued that two members of the CMBS
desk at UBS improperly pressured him to
skew his reports to be more supportive of
their business strategies.® Murray then
reported that conduct to his direct supervi-
sor in December 2011 and again in Janu-
ary 2012.° Murray had told his supervisor
that his situation on the CMBS trading
desk “was bad and getting worse” and that
he was being left out of meetings and
subjected “to constant efforts to skew his
research.”” UBS fired Murray in February
20128

Murray first filed a claim with the De-
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partment of Labor (DOL) alleging that his termi-
nation violated Section 1514A of SOX because
he was fired in response to the reporting of the
fraud by the UBS trading desk. The DOL did not
take any action so Murray then filed an action in
federal court. UBS then moved for judgment, as
a matter of law, arguing, primarily on the
grounds, that Murray had “failed to produce any
evidence that his supervisor possessed any ‘“‘sort
of retaliatory animus” toward Murray.'® The
district court denied UBS’ motion."

Judge Katherine Polk Failla, the district court
judge, had instructed the jury that, in order to
prove his § 1514A claim, Murray needed to es-
tablish four elements: (1) that he engaged in
whistleblowing activity protected by SOX; (2)
that UBS knew that he engaged in the protected
activity; (3) that he suffered an adverse employ-
ment action (i.e., that he was fired); and (4) that
his “protected activity” was a contributing factor
in the termination of his employment.' As to this
fourth element, the judge further instructed the
jury that “[FJor a protected activity to be a con-
tributing factor, it must have either alone or in
combination with other factor that tended to af-
fect his employment at UBS.”"® The district court
also explained that Murray was “not required to
prove that his protected activity was the primary
motivating factor in his termination.”"* The judge
then instructed the jury that, if Murray had proved
these four elements by a preponderance of the
evidence, then UBS must demonstrate “by clear
and convincing evidence that UBS would have
terminated Murray even if he had not engaged in
the protected activity.”’® The jury found for
Murray.'® The court then awarded Murray
$1,000,000 in damages and an additional $1.76
million in attorney’s fees."”
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On appeal, the Second Circuit vacated the
jury’s verdict and remanded for a new trial." The
Second Circuit confirmed the four elements cited
by the district court but that, as to the fourth ele-
ment, the jury instruction was incorrect.'® The
Second Circuit held that “to prevail on the con-
tributing factor element” on a § 1514A anti-
retaliation claim, the whistleblower-employee
must prove that the employer took the adverse
employment action against the whistleblower
with “retaliatory intent.”?® The Second Circuit
noted that its decision was consistent with its
recent interpretation of nearly identical language
found in the Federal Railroad Safety Act.?' The
Second Circuit’s decision conflicted with both
the Fifth and Ninth Circuits, both of which had
rejected the retaliatory intent requirement.?

SECTION 1514A OF SOX

SOX was enacted in the wake of the Enron
scandal “to prevent and punish corporate and
criminal fraud, protect the victims of such fraud
and hold wrongdoers to be accountable for their
actions.”®® Section 1514A prohibits publicly-
traded companies from retaliating against em-
ployees who report what they reasonably believe
to be instances of criminal fraud or securities
violations.?* Section 1514A states that no em-
ployer may “discharge, demote, suspend,
threaten, harass or in any other manner, discrimi-
nate against an employee in the terms and condi-
tions of employment.”® All such employees are
deemed to have “protected whistleblowing
activity.”? If an employer violates this Section
1514A provision, then the employee may file a
complaint with the DOL seeking reinstatement,
back pay, compensation and other relief.?” In con-
nection with any such action taken by the em-
ployee, the employee has the burden to prove that
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his protected activity was “a contributing factor
in connection with his unfavorable personnel
action.”? If the employee is successful in mak-
ing this showing, then the burden shifts to the
employer to show “by clear and convincing evi-
dence” that it “would have taken the same unfa-
vorable personnel action in the “absence of he

protected activity.”?

ANALYSIS OF THE MURRAY DECISION

As noted above, the Second Circuit’s decision
in Murray created a split among the circuits
(Second Circuit versus the Fifth and Ninth Cir-
cuits) on the issue as to whether the element of
retaliatory intent was required to be proven in or-
der for a whistleblower to be successful in bring-
ing his/her claim against their employer. The
Supreme Court granted cert. to resolve this split.

The Supreme Court held that Section 1514A
does not specifically “reference or include a ‘re-
taliatory intent’ requirement and that the provi-
sion’s mandatory burden-shifting framework

cannot be squared with such a requirement.”* It
then held:

“While a whistleblower bringing a § 1514A
claim must prove that his protected activity was
a contributing factor in the unfavorable person-
nel action, he need not also prove that his em-
ployer acted with ‘retaliatory intent.” >*%'

The Supreme Court then analyzed what this
term “retaliatory intent” meant. It noted that the
Second Circuit had interpreted this term as a
“prejudice” or “animus.” UBS took exception in
its filings as to how the Second Circuit had
interpreted this term and did not believe that
“hostile feelings toward the employee” was
required to be shown but that § 1514 A does nev-
ertheless still require the element of proving “re-
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taliatory intent” for a whistleblower employee to
successfully bring a claim.*

The Supreme Court then noted that both the
Second Circuit and UBS apparently relied heav-
ily on the word “discriminate” in § 1514A to
“impose a retaliatory intent requirement” on
whistleblower plaintiffs.*®* As noted above,
§ 1514 A clearly states that no employer may,
among other things, “discriminate” against the
employee. The Supreme Court then focused on
the meaning of “discriminate” in § 1514A. It
held:

1. The placement of the word “discriminate”
was meant to merely capture “other adverse
employment actions that were not enumer-
ated in this provision”;

2. When a general term follows a specific
term, then the general term (discriminate in
this section), is merely referencing subjects
similar to the more specific terms listed

(i.e., “discharge.” “demote,” “suspend,”
“threaten” and “harass” in § 1514A);

3. The word “discriminate” typically means
simply to make a difference in treatment
but does not mean animosity;

4. An animus-like ‘retaliatory intent’ require-
ment is absent from the definition of “dis-
criminate”;

5. The Second Circuit incorrectly interpreted
the word “discriminate” as importing a re-
taliatory intent requirement in § 1514A; and

6. Whether an employer “discriminated”
against the employee can simply be re-
solved through the contributing-factor bur-
den shifting framework required by SOX.**
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IMPACT OF THE MURRAY DECISION
ON FUTURE WHISTLEBLOWER
CLAIMS

The Murray case clearly shows that the Su-
preme Court has liberally interpreted § 1514A
and supports fully whistleblower claims. True,
the employee still has the burden to prove the
four elements noted above to be successful in
bringing a whistleblowing claim but the hurdle
of being required to prove “retaliatory intent” is
no longer an issue. To successfully defend any
such claims, the employer is required to demon-
strate, by clear and convincing evidence, that it
would have taken the same unfavorable person-
nel action against the whistleblower employee in

the absence of the protected activity.*®

Keep in mind that the decision was a unani-
mous one and that the burden imposed on
whistleblower plaintiffs appears to be a low bar
going forward. This will require employers to
properly document any such adverse personnel
action taken against an employee who just hap-
pens to be a whistleblower and have established
that it would have taken this same unfavorable
personnel action notwithstanding the protected
activity. In other words, employers may now
have more of a burden to prove on this point than
the employee.

One further point to make is that, technically,
§ 1514A claims applies solely to securities firms.
However, it would appear likely that this low bar
for whistleblower plaintiffs will apply, mutatis
mutandis, to future whistleblower cases involv-
ing other industries.

On a side note, there is a new whistleblower
case now before the Second Circuit so it will be

Futures and Derivatives Law Report

interesting to see how the Second Circuit will
decide this case in light of the Murray decision.®®
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