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APPEALABILITY
I.

Final Judgment of Conviction Required
-1.

Except where a direct review may be had in the Supreme

Court, appeals from all final decisions of the District Courts
must be prosecuted in the Courts of Appeals.
2.

28 U.S.C. § 1291.

The final decision in a criminal case is the final

judgment of conviction, a document signed by the Judge and
entered by the Clerk only after sentence is imposed.

See Fed. R.

Crim. P. 32(b)(l); Berman v. United States, 302 U.S. 211, 212-13
(1937).
3.

Congress intended to avoid piecemeal disposition of

criminal matters because .. encouragement of delay is fatal to the
vindication of the criminal law ...
309 U.S. 323, 325 (1940)

Cobbledick v. United States,

(Frankfurter, J.).

"The rule of

finality has particular force in criminal prosecutions."
States v. MacDonald, 435
4.

u.s.

United

850, 853-54 (1978).

Appeals from nonfinal decisions will be dismissed sua

sponte for lack of jurisdiction in the Court of Appeals.

In re

United States, 565 F.2d 19 C2d Cir. 1977), cert. denied, 436 U.S.
962 (1978).
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II.

Exceptions to the Final Judgment Requirement
1.

The collateral order doctrine has been developed to

permit defendants to appeal interlocutory orders in certain
limited circumstances:

The order must concluiively determine a

disputed question, resolve an issue completely separate from the
merits of the action and effectively be unreviewable on appeal
from a final judgment.

Flanagan v. United States, 465 U.S. 259

(1984).
2.

Appeals under the collateral order doctrine have been

accepted for the purpose of reviewing the following:
(a) Denial of a motion to dismiss an indictment on
grounds of double jeopardy.

Abney v. United States, 431 U.S.

651, 662 (1977).
(b) Denial of a motion to dismiss under the speech and
debate clause of the Constitution.

Helstoski v. Meanor, 442

u.s.

500, 507-08 (1979).
(c) Commitment for hospitalization pursuant to 18
U.S.C. § 424l(d) because of mental incompetence to stand trial.
United States v. Gold, 790 F.2d 235, 238-39 <2d Cir. 1986).
(d) Order denying dismissal of an indictment where a
"colorable claim" of violation of a prior plea agreement is made.
United States v. Abbamonte, 759 F.2d 1065, 1071 (2d Cir. 1985).
(e) Decisions relating to bail.
U.S. 1, 6 (1951).

Stack v. Boyle, 342

18 U.S.C. § 3145 (Supp. II 1984) now provides for
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the prompt determination of an appeal from a release or detention
order.
(f) Pre-trial restraining orders under the forfeiture
provisions of the RICO and CCE Acts.

United States v. Gelb, 826

F.2d 1175 (2d Cir. 1987); United States v. Monsanto, 836 F.2d 74,
78 (2d Cir. 1987), reh'g in bane granted, No. 87-1337 C2d Cir.
January 29, 1988) Corder granting rehearing in bane).
3.

Appeals under the collateral order doctrine have been

rejected for the purpose of reviewing the following:
(a) Disqualification of defense counsel.

Flanagan v.

United States, 465 U.S. 259 (1984).
(b) Denial of motion to dismiss on grounds of
prosecutorial vindictiveness.
Car Co., 458

u.s.

United States v. Hollywood Motor

263 (1982).

(c) Denial of motion to dismiss on sixth amendment
speedy trial grounds.

United States v. MacDonald, 435

u.s.

850,

857 (1978).
(d) Continuances under the provisions of the Speedy
Trial Act.

United States v. Gurary, 793 F.2d 468 (2d Cir. 1986)

(extensions of time granted both to return an indictment and to
conduct a preliminary hearing).
(e) Collateral protective order prohibiting defendant
from disclosing confidential documents made available to him by
government.

United States v. Caparros, 800 F.2d 23 (2d Cir.

1986).
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(f) Denial of motion to dismiss indictment for alleged
grand jury abuses.

United States v. Midland Asphalt Corp., No.

87-1546, slip op. at 1805 (2d Cir. February 26, 1988), reprinted
in N.Y.L.J., March 9, 1988, at 1.
(g) Order denying preindictment motion for return of
property under Fed. R. Crim. P. 4l(e) if it is not tied in any
way to a criminal prosecution in esse against movant.
United States, 369 U.S. 121, 131-32 (1962).

DiBella v.

The subject of a

grand jury investigation does not fall within the excepted
category.

Standard Drywall, Inc. v. United States, 668 F.2d 156

(2d Cir.), cert. denied, 456 U.S. 927 (1982).

III.

Appeals by the Government
1.

While the double jeopardy clause prohibits the appeal of

a judgment of acquittal, the government is provided a statutory
right to appeal as to certain matters in criminal cases.

u.s.c.

18

§ 3731 allows appeals from:

(a) Order dismissing an indictment or information or
granting a new trial after verdict or judgment, as to any one or
more counts, except where the double jeopardy clause bars further
prosecution.
(b) Suppression or exclusion of evidence, where the
defendant has not been put in jeopardy, before the verdict or
finding,- if the United States Attorney certifies that the appeal
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is not taken for purpose of delay and that the evidence
constitutes substantial proof of a material fact.
(c)

Release of a person charged with or convicted of

an bffense, or denial of a motion for revocatioh or modification
of conditions of release..

See also 18

u.s . c .

§

3145(b)

(motion

for revocation or amendment of detention order).
2.

The government may appeal from the dismissal of a

portion of a count of an indictment only if the portion arguably
could have been set forth as a separate count.

United States v.

Tom, 787 F.2d 65, 77 (2d Cir. 1986).
3.

A pre-trial ruling denying the government's motion to

use certain evidence at trial is appealable by the government.
United States v. Valencia, 826 F.2d 169, 172 (2d Cir. 1987).
4.

Orders granting motions to suppress wiretap evidence or

denying wiretap applications are appealable if the United States
Attorney certifies that the appeal is not taken for purposes of
delay.

IV.

18 U.S.C. § 2518(1Q)(b).

Sentence

l.

Under the new sentencing provisions, both the government

and the defendant have the right to appeal to the Court of
Appeals for review of a final sentence.

18

u~s.c.

§ 3742Ca),

(b ) •

2.

An appeal of an otherwise final sentence imposed by a

Magistrate may be taken to the District Court as though the
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appeal were to a Court of Appeals from the District Court.

u.s.c.
v.

18

§ 3742(f).

Appeal After Conditional Plea
1.

A defendant may enter a conditional plea of guilty or

nolo contendere, reserving in writing the right to review the
adverse determination of any pre-trial motion on appeal from the
judgment.

The approval of the court and the consent of the

government is required for a conditional plea.

Fed. R. Crim. P.

ll(a)(2).
2.

A defendant who prevails on appeal must be permitted to

withdraw the conditional plea.

Id.

MECHANICS OF APPEAL

I.

Pre-Appeal Proceedings in the District Court.
1.

The District Court must advise a defendant found guilty

after trial of the right to appeal and of the right to apply for
leave to appeal in forma pauperis.
2.

Fed. R. Crim. P. 32(a)(2).

If the defendant so requests, the Clerk of the District

Court must prepare and file a Notice of Appeal on behalf of the
defendant.
3.

Id.

As to any defendant found guilty after trial, the

District Judge must complete and transmit to the Clerk of the
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District Court for transmittal to the Court of Appeals "Form A,"
required by the Revised Second Circuit Plan To Expedite The
Processing Of Criminal Appeals (hereinafter "Plan"), containing
the following information:
(a) Sentencing data;
(b) Whether any transcripts were ordered during trial;
(c) Whether defendant is eligible for appointment of
counsel on appeal pursuant to the Criminal Justice Act; whether
there is any reason that trial counsel should not be continued on
appeal; and whether the minutes of trial should be transcribed at
the expense of the government.
See Plan, sec. 1.

II.

The Notice of Appeal and Related Matters.
1.

The Notice of Appeal by a defendant is filed in the

District Court within ten days after the entry of the judgment or
order appealed from.

If filed before such entry, but after

announcement of a decision, sentence or order, the Notice of
Appeal is treated as filed on the date of entry.

Fed. R. App. P.

4 (b) •

2.

An appeal from a

judgment of conviction also may be

taken within ten days after the entry of an order denying a
timely motion in arrest of judgment or for a new trial; if the
motion for new trial is mage on the ground of newly discovered
evidence, the extension of time to appeal is conditioned on the
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making of the motion within ten days after the entry of judgment.
Id.
3.

A Notice of Appeal by the government is filed in the

District Court within thirty days after the entry of the judgment
or order appealed from;
docket.
4.

"entry" means entering in the criminal

Id.
The time for filing a Notice of Appeal may

b~

extended

for thirty days, with or without a motion,· by the District Court
"{u]pon a showing of excusable neglect . . • before or after the
time has expired."

5.

Id.

The filing fee C$5) and the docketing fee <$100) are

paid to the Clerk of the District Court.

See 28

u.s.c.

§ 1917;

Fed. R. App. P. 3(e); Reports of the Proceedings of the Judicial
Conference of the United States {1987> (Judicial Conference
Schedule of Fees for the United States Courts of Appeals eff. May
~also

1, 1987);

28

u.s.c.

§ 1913.

6 . . The Clerk of the District Court serves notice of the
filing by mailing copies of the Notice of Ap,peal to counsel of
record for each party other than appellant.

In a case of an

appeal by a criminal defendant, the Clerk serves a copy of the
Notice of Appeal, either personally or by mail, upon the
defendant.
7.

Fed. R. App. P. 3(d).

The Clerk also has the duty to transmit copies of the

Notice of Appeal and the docket entries to the Clerk of the Court
of Appeals, who must promptly enter the appeal in the appropriate
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records.

Id.; Plan, sec. 2.

Court of Appeals docket.
8.

The appeal then is entered upon the

Fed. R. App. P. 12(a).

At the time of filing the Notice of Appeal, counsel for

the appellant must furnish "Form B," required by the Plan, to the
Clerk of the District Court.

This form certifies that the

transcript has been ordered and satisfactory arrangements have
been made with the court reporter for payment of the cost of the
transcript.
9.

Plan, sec. 3.

When a transcript has been ordered, the court reporter

must notify the Clerk of the Court of Appeals "immediately" of
the estimated length of the transcript and the estimated date of
completion.
10..

Id., sec. 4.

The time for completion of the transcript "shall not

exceed thirty days from the order date except under unusual
circumstances which first must be approved by the Court of
Appeals upon a showing of need."

III.

Id.

Proceedings in the Court of Appeals
1.

As soon as possible after the Notice of Appeal is filed

in a criminal case, a scheduling order is issued in the Court of
Appeals providing:
(a) That the record on appeal be docketed within twenty
days after filing of the Notice of Appeal;
(b)

That the brief and appendix of appellant be filed

not later than thirty days after the date on which the
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transcription of the trial minutes is scheduled to be completed,
unless a longer or shorter period is established for good cause
shown.
(c) That the Appellee's Brief be filed not later than
thirty days after the date on which

~pellant's

Brief and

Appendix are scheduled to be filed, unless a longer or shorter
period is fixed for good cause shown.
(d) That the argument will be heard during the week
designated in the order.
Plan, sec. 5.
2.

Although not referred to in the Plan, a Reply Brief may

be filed and served by an appellant within fourteen days after
service of the Brief of the Appellee.

Except for'good. cause

shown, a Reply Brief must be filed at least three days before
argument.
3.

Fed. R. App. P. 3l(a).
The Court of Appeals may enter any other orders deemed

desirable for prompt disposition of appeals.
orders:

These include

appointing counsel on appeal; setting date for filing

transcriptions of trial minutes; requiring attorneys for
co-appellants to share a copy of the transcript; and instructing
the Clerk to permit counsel to remove and examine the record.
Plan, sec. 6.
4.

The record on appeal consists of the original papers and

exhibits filed in the District Court, the transcript of
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proceedings, and a certified copy of the docket entries prepared
by the Clerk of the District Court.

5.

Fed. R. App. P. lOCa).

The record on appeal must be filed by the date fixed in

the scheduling order.

See supra III.l.(a).

Motions to extend

time to file the record ordinarily will not be granted.

If the

transcript is incomplete, the record should be filed and
supplemented upon completion of the transcript.
6.

Plan, sec. 5(a).

Each appellant is required to take such action as may be

necessary "to enable the clerk to assemble and transmit the
record .. "
7.

Fed .. R. App. P. 11 ..
Any differences of the parties with respect to whether

the record discloses what occurred in the District Court must.be
settled by the District Court.

Also, the Court of Appeals may

direct that omissions or misstatements be corrected and may order
a supplemental record to be certified and transmitted.
App. P. 10 ( e
8.

Fed. R.

>•

Section 11 of the Second Circuit Rules Supplementing

Federal Rules of Appellate Procedure (hereinafter "Supp. Rules.">
urges the parties to agree as to the exhibits necessary for the
determination of the appeal.

Failing that, each party may

designate the exhibits considered necessary, and all
non-designated exhibits remain with the District Court Clerk
unless requested by the Court of Appeals.

The Rule does not

relieve the parties of their obligations with respect to
preparation of the Appendix under Supp. Rule § 30.
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IV.

Motions
1.

The time and manner of making motions are governed by

Supp. Rule § 27.

Notice of Motion Form T-1080 ·must be employed,

and a copy of the lower court decision must accompany the
affidavits, memoranda of law and exhibits.

Supp. Rule §

27(a)(l).
2.

Substantive motions normally are heard by the regular

panels sitting on Tuesday of each week, and oral argument is
permitted.

A single judge may hear substantive motions when the

court is in recess.
3.

Id. § 27(b), (f).

On a motion for release pending appeal, appellant must

demonstrate:
(a) By clear and convincing evidence that he or she is
not likely to flee or pose a danger to the safety of any other
person or the community if released; and
Cb> that the appeal is not for the purpose of delay and
raises a substantial question of law or fact likely to result in
reversal, new trial or a sentence that does not involve
imprisonment.

18

u.s.c.

§ 3143(b)(2).

A "substantial" question

is one that is "close" or could very well be decided the other
way; it is more than non-frivolous.
761 F.2d 122, 125 (2d Cir. 1985).
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United States v. Randell,

(c) An application for release after conviction is made
in the District Court in the first instance.

Fed. R. App. P.

9 (b) •

4.

A sentence of imprisonment may be stayed if a defendant

is released pending appeal.
may be stayed pending appeal.
P ..

Sentences of

fin~

or probation also

Fed. R. Crim. P. 38; Fed. R. App.

8(c).
5.

Procedural Motions generally are determined by a single

judge without oral argument.

Supp. Rule§ 27(f).

Motions for

leave to file oversized briefs, to postpone the date for filing
briefs or to change the date of argument must be made not less
than seven days before the brief is due or the argument is
scheduled, in the absence of exceptional circumstances.

"Motions

to postpone the dates set for filing briefs or for argument are
not viewed with favor and will be granted only under
extraordinary circumstances."

Plan, sec .. 9.

SCOPE OF REVIEW

I.

Errors of Fact
1.

In challenging the sufficiency of the evidence

supporting conviction, the defendant "bears a very heavy burden."
United States v. Soto, 716 F.2d 989, 991 C2d Cir. 1983).
2.

A guilty verdict must be sustained if "any rational

trier of fact could have found the essential elements of the
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crime beyond a reasonable doubt."

Jackson v. Virginia, 443 U.S.

307, 319 (1979).
3.

In appeals by defendants, "[p]ieces of evidence must be

viewed not in isolation but in conjunction, and the reviewing
court must draw all favorable inferences and resolve all issues
of credibility in favor of the prosecution."

United States v.

Khan, 787 F.2d 28, 34 <2d Cir. 1986).
4.

The claim of insufficiency of evidence generally is

preserved for appeal by a motion for a judgment of acquittal made
at the close of all the evidence.

See Fed. R. Crim. P. 29;

United States v. Kaplan, 586 F.2d 980, 982 n.4 C2d Cir. 1978).
5.

A District Court's finding of consent to search will not

be set aside unless clearly erroneous.

United States v. Puglisi,

790 F.2d 240, 243 <2d Cir.>, cert. denied, 107
6.

s.

Ct. 106 (1986).

Although the general rule is that a District Court's

findings of fact may not be disturbed unless clearly erroneous,
see United States v. Mast, 735 F.2d 745, 749 (2d Cir. 1984), the
Court of Appeals must examine the entire record and make an
independent determination of the i~sue of voluntariness when the
privilege against compelled self-incrimination is claimed.
Beckwith v. United States, 425
7.

u.s.

341, 348 (1976).

If a trial court's finding is sustained by the evidence

as to a question of fourth amendment custody, "[t]he court of
appeals [is] mistaken in substituting for that finding its view
of the evidence."

United States v. Mendenhall, 446 U.S. 544, 557
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(1980)

(plurality).

But see United States v. Ceballos, 812 F.2d

42, 46-47 & n.l (2d Cir. 1987).

II.

Errors of Law
1.

Admissi'on or exclusion of evidence is not error unless a

party's substantial rights are affected and <1> a specific
objection is made in cases of admission or {2) an offer of proof
is made in cases of exclusion.
2.

Giving or failing to give an instruction to a jury may

not be assigned as error unless
the jury retires.
3.

Fed. R. Evid. 103(a).

specific-~bjection

is made before

Fed. R. Crim. P. 30.

"An appellate court can reverse the determination below

for mere error in law, and does not apply the clearly erroneous
standard in reviewing determinations of law."

2 Fed. Proc. L.

Ed. § 3:652.
4.

Errors which do not affect substantial rights are to be

disregarded.

Fed. R. Crim. P. 52Ca>
j

Charmless error rule>.

An

error·not objected to at the trial level will notabe considered
on appeal unless it falls into the "plain error" category.

See

United States v. Calfon, 607 F.2d 29, 30 (2d Cir. 1979), cert.
denied, 444 U.S. 1085 <1980).
5.

Plain errors or defects affecting substantial rights may

be noticed on appeal although they were not called to the
attention of the trial court.

Fed. R. Crim. P. 52(b).
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Plain

error must go to the very essence of the case.

Calfon, 607 F.2d

at 31.
6.

Constitutional error can be regarded as harmless only

where it can be said to be harmless beyond a reasonable doubt,
Chapman v. California, 386 U.S. 18, 24 <1970), although some
constitutional errors involve rights so important as to require
automatic reversal, see,

~,

Price v. Georgia, 398

u.s.

323,

3 31 ( 1970) (double jeopardy).
7.

An abuse of discretion standard has been applied to

review district court decisions relating to the following:
severance, consolidation, continuance, change of venue, and
motion to withdraw guilty plea.
~.;

see,

~~

9 Fed. Proc. L. Ed. § 22:1303 et

United States v. Cicale, 691 F.2d 95, 106 (2d

Cir. 1982) (continuance), cert. denied, 460

u.s .

1082 (1983).

APPELLATE ADVOCACY

I.

The Brief
1.

The Brief must contain, in the following order:

<1> a table of contents, with page references, and a table of
cases (alphabetically arranged), statutes and other authorities,
referring to the page where they are cited; (2) a statement of
I

the issues presented; (3) a statement of the nature of the case,
the course of proceedings and the disposition below, followed by
a statement of facts with references to the record; (4) an
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argument containing contentions, reasons and citations to
authorities and the record;
sought.

(5) a conclusion stating the relief

Fed. R. App. P. 28(a)-(c).

Appellant's Brief must

include, as a preliminary statement, the name of the Judge who
rendered the decision and a citation to the opinion, if reported.
Supp. Rule § 28.

The form of the Brief is prescribed by Fed. R.

App. P. 32 and Supp. Rule § 32.
2.

Except by permission of the Court, principal Briefs

cannot exceed fifty pages and Reply Briefs cannot exceed
twenty-five pages, exclusive of pages containing the tables and
any addendum containing statutes, rules and regulations.
App. P. 28{f),
3.

<g>.

Fed. R.

Excessive footnoting should be avoided.

If pertinent authorities come to the attention of the

party after the Brief is filed or after oral argument but before
decision, that party should promptly advise the Court by letter,
with a copy to opposing counsel, setting forth the citations.
Fed. R. App. P.. 2 8 ( j) •
4.

Parties should be referred to in the Brief by name or

description rather than "appellant" or "appellee."

Fed. R. App.

P. 28(d).
5.

Some deficiencies noted:

excessive quotation of the

record and authorities; inaccurate citations; typographical and
grammatical errors; outdated authorities; disorganized arguments;
failure to identify and distinguish adverse precedent; lack of
clarity; prolix sentences; uninformative point headings;
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inadequate statement of the issues presented; incomplete factual
presentation; statement of the facts through summary of witness'
testimony rather than narrative; discussion of material outside
the record; use of slang; inclusion of sarcasm, personal attacks
and other irrelevant matters; excessive number of points; lack of
reasoned argument; illogical and unsupportable conclusions;
failure to meet adversary's arguments; failure to
the purpose of the Brief is to persuade.

II.

recogniz~

See Supp. Rule

§

that
28.

The Appendix
1.

The appellant is responsible for preparing and filing

the Appendix to the Briefs..

It must contain:

entries in the proceeding below;

(1) the docket

<2> relevant portions of the

pleadings, charge, findings or opinion; (3) the judgment, order
or decision in question;

(4) other parts of the record to which

the parties wish to direct the Court's attention.
law filed below should not be included.

Memoranda of

Fed. R. App. P. 30(a).

The form of the Appendix is governed by Fed. R. App.
2.

?·

32.

The parties are encouraged to agree on the contents of

the Appendix.

If they cannot, the appellant must serve on the

appellee a designation of the parts of the record to be included
and a statement of the issues to be presented, within ten days
after the filing of the record.

The appellee then must designate

the portions of the record it desires to include, within ten days
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thereafter, and the appellant must include the parts so
designated.
3.

Fed. R. App. P. 30(b).

Unless the parties otherwise agree, the cost of

producing the Appendix must be paid initially by appellant.

If

the appellant considers the items designated by appellee
unnecessary, the appellee must

~e

so advised and must then

advance the costs of including those items.

The cost of

production is taxed as costs, except that the cost of producing
unnecessary items may be imposed on the requesting party.

Local

rules may provide for sanctions to be imposed upon "attorneys who
unreasonably and vexatiously increase the costs of litigation
through the inclusion of unnecessary material in the appendix."
Id.

<Although the Second Circuit has not yet adopted such a

rule, these sanctions have been imposed under the Court's
inherent powers.>
4.

An alternative method, allowing for deferred preparation

of the Appendix, is provided, and the Appendix may be dispensed
with altogether in appeals conducted under the Criminal Justice
Act.

Fed. R. App. P. 30<c>; Supp. Rule§ 30.

When exhibits are

designated for inclusion, they may be bound in a separate volume,
suitably indexed with a description of each exhibit.

Fed. R.

App. P. 30(e); Supp. Rule§ 30.
5.

Preparation of an appropriate

Appe~dix

factor in successful appellate advocacy.
as serious a deficiency as overinclusion.
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is an important

Underinclusion is just
Frequently, Briefs

refer to matters in the record that are not included in the
Appendix.

III.

This creates an unfavorable impression on the Court.

Oral Argument
1.

Although the Court is authorized to dispense with oral

argument in certain cases, Supp. Rule§ 34<g>, the custom in the
Second Circuit is to allow it whenever requested.
are passed on by the presiding

judg~,

Time requests

and the time currently

allowed to each side averages ten to fifteen minutes.
may reserve time for rebuttal.
three judges.

Appellant

Argument is heard by a panel of

Once a case is set for oral argument, there may be

no continuance, except by order of the Court on good cause shown.
Engagement of counsel (other than in the Supreme Court> is not
good cause.
2.

Fed. R. App. P. 34; Supp. Rule § 34.

Oral argument is a very important element of appellate

advocacy and should not be waived.

It presents an important

opportunity to persuade the Court.

The Second Circuit is a "hot

bench" and the judges welcome the opportunity to clarify their
thinking and that of their colleagues through the interchange
with counsel.

A judge's tentative conclusions about a case have

been "turned around" on many occasions by oral argument.
3.

Some deficiencies noted:

reading from a prepared text;

quoting extensively from a case or from the record; deferring
answers to questions; referring to the Brief rather than
responding directly to the inquiry; lack of preparation; lack of
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familiarity with precedential cases decided since the filing of
the Briefs; excessive discussion of the facts; lack of
familiarity with relevant facts; unnecessary discussion of basic
legal principles; unfamiliarity with cases cited; responding with
a "guess"; lack of a structured argument; ineffective
presentation of the issues; insufficient voice volume;
distracting mannerisms; answering questions with

questions~

attempting to cover too many points; emotional arguments.

IV.

Sanctions
1.

The sanction of dismissal may be imposed for failure to

comply with time limitations or any rule or order related to the
appeal.

Supp. Rule § 38; Plan, sec. 7.

DECISION MAKING

I.

Initial decision making
1.

The average time for processing criminal appeals in the

Second Circuit is 5.8 months, the fastest in the nation.
1987 Report of the Second Circuit Executive, at 7.

See

A decision

may come in the form of a written opinion or a summary order.
Decisions may be announced from the bench, but such dispositions
are rare, except in the case of argued motions.
are not formal opinions and are unreported.
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Summary orders

Since they are

considered to serve nno jurisprudential purpose," they may not be
cited or otherwise referred to in unrelated cases before the
Second Circuit or any other court.

Rules Relating to the

Organization of the Court § 0.23.
2.

Tentative votes are taken at conferences held

immediately following oral argument or at the end of the week.
Voting memoranda, giving reasons for the tentative votes, are
exchanged in a number of cases.

Writing assignments are made by

the senior active judge, unless that judge dissents, in which
case the assignment is made by the next senior active judge.
Drafts of opinions and summary orders undergo extensive review by
panel members, and positions frequently are re-aligned.

Summary

orders generally are not used in cases of reversal, and any
panel member may object to decision by summary order.
3.

Following receipt of the opinion or order, the Clerk

enters judgment and, on the same date, mails copies of the
opinion or orders~to the parties.

Fed. R. App. P. 36.

The

mandate issues twenty-one days thereafter, "unless the time is
shortened or enlarged by order."

Fed. R. App. P. 4l(a).

See

Plan, sec. 13.

II.

Post-judgment decision making
1.

The decision-making process may continue with a petition

to the panel for rehearing, which must be filed within fourteen
days after entry of judgment unless the time is shortened or
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enlarged by order.

The petition must particularize the points of

law or fact petitioner contends were overlooked or misapprehended
in the opinion.

Oral argument ordinarily is not permitted, and

no answer to the petition will be received unless the court so
requires.
2.

Fed. R. App. P. 40;

~also

Supp. Rule § 40.

The petition for rehearing may also contain a

''suggestion" for rehearing in bane.

The vote of a majority of

the Circuit Judges in regular active service is necessary to
secure in bane consideration.

An appeal or other proceeding may

be heard in bane initially, but in bane hearings generally are
disfavored.

They are limited to cases where consideration by the

full Court is necessary to maintain uniformity of decisions and
where questions of exceptional importance are involved.

Fed. R.

App. P. 35; Supp. Rule § 35.
3.

Issuance of the mandate is stayed upon timely filing of

a petition for rehearing.

If the petition is denied, the mandate

issues seven days thereafter.

A further stay may be sought by

motion on notice pending application for writ of certiorari to
the

u.s.

Supreme Court.

Fed. R. App. P. 41; Supp. Rule

§

41.

The pendency of a suggestion for rehearing in bane does not
automatically stay the mandate.

Fed. R. App. P. 35(c).
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